United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






■»i»v ,*• 5c.'*•*«o#t; v*. t - '; ' -.at *??•:•*•• /.*•• -. •*•;»-•„Wwr• -r.v • ' r vV • -afyj*‘•.•••/V-V-- 

.’Sv.vXv-y -'-a .7. :--.■•*> »•..•;,■? „* i ~ >t • jCo\*> i*v3"n$,-' ■ ’•• jive*-' • 

Sjt53BK$®2s5£SfflKv' ■' 

» . ■ *•* •*■■*<*• 'SjrV*. •. * * ‘ i \ ^C' ”. - - * —**•/•' •. ' . ; / *.,- 

•*' '•• ■* f Sr^i^'V «*>.'V't^iNr •',».*_ 4? , »«*'*V. •'•»* '■*(*••.*'• • r.'C"- 

> J _ -. , . 


WB : "< 

' V** .**••v C 

.*L + '~ 





’/ •\ 


V- • : 







SUBJECT INDEX. 


Page 

Jurisdictional Statement . 1 

Statement of the Case . 2 

Ruling of Trial Judge... 3 

Questions Involved . 4 

Statutes Involved. 5 

Statement of Points. 6 

Summary of Argument. 7 

Argument . 8 

1. Section 17 Furnishes no Basis for the Order ... 8 

2. The Res is in Switzerland. 8 

3. Filing of this Limited Statutory Action did not 

Give the District Court Jurisdiction. 9 

4. The Order Relates to Plaintiff’s Internal Affairs 

which were Beyond the Jurisdiction of the Dis¬ 
trict Court . 10 

Conclusion . 13 

TABLE OF CASES. 

Baker v. Baker, Eccles. & Co., 242 U. S. 394, 61 L. Ed. 

386 . 9 

Bank of Augusta v. Earl, 13 Peters 519,10 L. Ed. 274, 

308 . 10 

Beasley v. Mutual Housing Co., 59 App. D. C. 245, 39 

F. 2d 290 . 10 

Clark v. Manufacturers Trust Company, 169 F. 2d 932, 

Second Circuit, decided August 5,1948 . 8 

Cummings v. Societe Suisse Pour Valeurs de Metaux, 

66 App. D. C. 121, 85 F. 2d 287 . 9 

Direction-Der-Disconto-Gesellschaft v. United States 
Steel Corporation, 267 U. S. 22, 69 L. Ed. 495 .... 13 




















Index Continued. 


• • 
n 


Page 


Frene v. Louisville Cement Co., 77 U. S. App. D. C. 129, 

134 F. 2d 511. 11 

Isenberg v. Biddle, 75 App. D. C. 100, 103, 125 F. 2d 

741 . 9 

Miller v. Kaliwerke Aschersleben Aktien-Gesellschaft, 

203 F. 746, 755 . 9 

North State Copper & Gold Mining Co. v. Field, 64 Md. 

151, 154, 20 At. 1039, 1040 . 10 

Pilger v. Sutherland, 61 App. D. C. 84, 57 F. 2d 604... 8 

Rogers v. Guaranty Trust Co., 288 U. S. 123, 130, 132, 

77 L. Ed. 653, 656, 657, 89 A. L. R. 720 . 12 

Saltz v. Saltz Bros., 65 App. D. C. 393, 396, 84 F. 2d 
246 . 11 


Silesian American Corporation v. Clark, 332 U. S. 469, 

474, 476, 92 L. Ed. 81, 85, 86 . 

Societe Suisse Pour Valeurs de Metaux v. Cummings, 

69 App. D. C. 154, 99 F. 2d 387 . 

Swiss National Insurance Co. v. Crowley, 78 U. S. App. 

D. C. 11,136 F. 2d 265 . 

United Cigarettes Mach. Co. v. Canadian Pac. Ry. Co., 
12 F. 2d 634 . 


Wallace v. Motor Products Corporation, 25 F. 2d 655, 

Sixth Circuit . 

Whitaker v. MacFadden Publications, 70 App. D. C. 
165, 105 F«2d 44 ..^^^ ^^^^ ^...«..... 


OTHER REFERENCES. 


8,9 

9 

9 

13 

11 

11 


28 U. S. C. § 1292(1), approved June 28, 1949, effective 


September 1, 1948 .. 2 

Fletcher Cyclopedia Corporation (Perm. Ed.), § 5101, 

Vol. 11, page 95.. 8 


Fletcher Cyclopedia Corporation (Perm. Ed.), § 8429 11 
















IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10,128. 


SOCIETE INTERNATIONALE POUR PARTICIPA¬ 
TIONS INDUSTRIELLES ET COMMERCIALES 
S.A. (also known as INTERNATIONALE INDUS¬ 
TRIE & HANDELSBETEILIGUNGEN A.G.); and 
formerly named INTERNATIONALE GESELL- 
SCHAFT FUR CHEMISCHE UNTERNEHMUN- 
GEN A.G. (I. G. CHEMIE) and SOCIETE INTER¬ 
NATIONALE POUR ENTERPRISES CHIMIQUES 
S.A. (I. G. CHEMIE), a corporatidn, Appellant, 


TOM C. CLARK, ATTORNEY GENERAL OF THE 
UNITED STATES, AS SUCCESSOR TO THE 
ALIEN PROPERTY CUSTODIAN, GEORGIA 
NEESE CLARK, SUCCESSOR TO WILLIAM A. 
JULIAN, TREASURER OF THE UNITED 
STATES, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

On February 11, 1949, appellant filed herein its petition 
for allowance of a special appeal from an order and in¬ 
junction of the United States District Court for the Dis- 
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trict of Columbia, dated February 3, 1949. Pending action 
thereon, a preliminary record was filed herein on May 5, 
1949. On May 31, 1949, this Court entered an order deny¬ 
ing the special appeal, because the order was appealable 
of right; and at the same time, authorized the preliminary 
record to be supplemented by June 15, 1949, which has 
been done. 

This is an appeal from an order of the District Court 
enjoining certain changes in the capital stock of appellant 
foreign corporation, in Switzerland, pending the deter¬ 
mination of this proceeding brought under Section 9(a) 
of the Trading with the Enemy Act, 50 U.S.C. Appendix. 
Jurisdiction over said interlocutory order is vested in this 
Court under the provisions of 28 U.S.C., § 1292(1), ap¬ 
proved June 28, 1949, effective September 1, 1948. 

STATEMENT OF THE CASE. 

This is an action brought under Section 9(a) of the Trad¬ 
ing with the Enemy Act, for the return of property un¬ 
lawfully seized and retained by the Alien Property Cus¬ 
todian. Plaintiff is a Swiss Corporation domiciled at Basle, 
Switzerland, and seeks the return of 2,050,000 shares of 
common B stock and 455,624 shares of common A stock of 
General Aniline & Film Corporation, an American corpo¬ 
ration, hereinafter called GAF, valued in excess of $100,- 
000,000. 

At the time of the seizure, GAF owned a considerable 
number of bearer shares of stock of plaintiff. By virtue 
of the seizure, defendants were in control of approximately 
98 per cent of the issued and outstanding shares of GAF, 
and through such control of the corporate machinery, ar¬ 
ranged for the payment of dividends partially in the form 
of said bearer shares of plaintiff, at the option of the stock¬ 
holder. Defendants exercised their dividend option by tak¬ 
ing the stock, rather than all cash. Plaintiff’s claim herein 
includes dividends and accretions on the stock seized, and 
to that extent seeks the return of said stock as dividends 
upon the GAF stock seized by defendants. 
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At a meeting of stockholders of plaintiff held in Basle, 
Switzerland, on December 19, 1945, all outstanding hearer 
shares were called in and required to be registered. Neither 
defendants nor their predecessors in interest ever at¬ 
tempted to comply with said resolution. More recently, 
on November 22, 1948, a time limit was placed upon said 
applications for registration, which time limit would ex¬ 
pire February 10, 1949. This resolution gave the holders 
of the partially paid bearer shares the option of paying 
the 50 per cent balance or receiving one fully-paid share 
for two 50 per cent paid shares. Defendants have never 
taken any step whatsoever in conformity with the corpo¬ 
rate procedures for registration of the stock or the exer¬ 
cise of the options given by the resolution of November 22, 
1948. In lieu thereof defendants filed their petition for an 
order nullifying the effect of said corporate reorganization, 
as applicable to defendants (App. 17-22). 

Plaintiff moved to dismiss the petition because of lack 
of jurisdiction and other reasons therein set forth (App. 
41-43). After argument of counsel, Judge Pine of the Dis¬ 
trict Court, on February 3,1949, entered an order in favor 
of defendants requiring plaintiff to extend the time in which 
defendants may convert certain shares of stock in plaintiff 
corporation and preserving the status quo of said shares 
until ninety (90) days after the termination of this litiga¬ 
tion, and denying plaintiff’s motion to dismiss defendants’ 
petition (App. 45, 46). 

RULING OF TRIAL JUDGE. 

The opinion of Judge Pine, the trial Judge, is set forth 
in Appendix 43-46. That opinion should be considered in 
the light of the argument and the contentions of the parties. 

Defendants contended that there was jurisdiction in the 
Court to enter the proposed order on three separate 
grounds: (1) That Section 17 of the Trading with the 
Enemy Act authorized the entry of the order; (2) that 
the order was for the protection of a res within the juris- 
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diction of the Court; and (3) that jurisdiction existed by 
reason of the filing of the complaint, which amounted to a 
submission to the jurisdiction for the purpose of the relief 
sought The trial Judge, while not ruling directly on the 
first and second contentions in his opinion, apparently re¬ 
lied entirely upon the third ground as the basis of his jur¬ 
isdiction and action. In other words, the trial Court held 
that by filing its complaint herein for the return of its 
property, the affairs of plaintiff Swiss corporation were 
sufficiently within the control and jurisdiction of the Court 
that it could require a stay of its corporate financial read¬ 
justments pending the disposition of this litigation. It is 
the position and contention of appellant that such control 
of its internal affairs was not within the proper jurisdic¬ 
tion of the District Court. 

QUESTIONS PRESENTED. 

Where a suit is brought by a foreign corporation under 
Section 9(a) of the Trading with the Enemy Act, for the 
return of property seized by the Alien Property Custodian, 
does the District Court have jurisdiction to stay a finan¬ 
cial rearrangement of the capital structure of the company 
with respect to certain certificates of stock received by the 
Custodian as dividends on the stock vested by his prede¬ 
cessor? Where the Court fails to find that the res, namely, 
the corporate shares are within the United States or the 
jurisdiction of the Court, may it issue an order enjoining 
certain conduct of the plaintiff with respect to its internal 
affairs in Switzerland, because plaintiff has filed this action 
for the return of specific property under the Trading with 
the Enemy Act? Ultimately, the question is: What is the 
extent of the jurisdiction of the District Court over the 
person of the plaintiff, by reason of the filing of said 
action? 
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STATUTES INVOLVED. 

Sections 9(a) and 17 of the Trading with the Enemy Act 
(U. S. Code, Title 50, War Appendix) are as follows: 

“ § 9. Claims to property transferred to custodian; 
notice of claim; filing; return of property; suits to re¬ 
cover. (a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held by 
him or by the Treasurer of the United States, or to 
whom any debt may be owing from an enemy or ally 
of enemy whose property or any part thereof shall 
have been conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or seized by 
him hereunder and held by him or my the Treasurer 
of the United States may file with the said custodian 
a notice of his claim under oath and in such form and 
containing such particulars as the said custodian shall 
require; and the President, if application is made there¬ 
for by the claimant, may order the payment, convey¬ 
ance, transfer, assignment or delivery to said claimant 
of the money or other property so held by the Alien 
property Custodian or by the Treasurer of the United 
States, or of the interest therein to which the President 
shall determine said claimant is entitled; Provided, 
That no such order by the President shall bar any per¬ 
son from the prosecution of any suit at law or in equity 
against the claimant to establish any right, title, or 
interest which he may have in such money or other 
property. If the President shall not so order within 
sixty days after the filing of such application or if the 
claimant shall have filed the notice as above required 
and shall have made no application to the President, 
said claimant may institute a suit in equity in the 
Supreme Court of the District of Columbia or in the 
district court of the United States for the district in 
which such claimant resides, or, if a corporation, where 
it has its principal place of business (to which suit 
the Alien Property Custodian or the Treasurer of the 
United States, as the case may be, shall be made a 
party defendant), to establish the interest, right, title, 
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or debt so claimed, and if so established the court shall 
order the payment, conveyance, transfer, assignment, 
or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or 
by the Treasurer of the United States or the interest 
therein to which the court shall determine said claim¬ 
ant is entitled. If suit shall be so instituted, then such 
money or property shall be retained in the custody of 
the Alien Property Custodian, or in the Treasury of 
the United States, as provided in this Act, and until 
any final judgment or decree which shall be entered in 
favor of the claimant shall be fully satisfied by pay¬ 
ment or conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property Custodian, 
or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated.” 

“§17. Rides by district courts; appeals. The dis¬ 
trict courts of the United States are hereby given jur¬ 
isdiction to make and enter all such rules as to notice 
and otherwise, and all such orders and decrees, and to 
issue such process as may be necessary and proper in 
the premises to enforce the provisions of this Act, with 
a right of appeal from the final order or decree of such 
court as provided in sections one hundred and twenty- 
eight and two hundred and thirty-eight of the Act of 
March third, nineteen hundred and eleven, entitled ‘An 
Act to codify, revise, and amend the laws relating to 
the judiciary’ (sections 225 and 345 of Title 28 Judicial 
Code and Judiciary). (Oct. 6, 1917, c. 106, § 17, 40 
Stat. 425.)” 


STATEMENT OF POINTS. 

In this appeal appellant intends to rely upon the follow¬ 
ing points, among others: 

1. The District Court lacked jurisdiction to enter the 
stay order. 

2. Suit by appellant, a foreign corporation not doing bus¬ 
iness in the United States or the District of Columbia, for 
the return of property seized under the Trading with the 
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Enemy Act, did not give the District Court jurisdiction 
over financial rearrangements of the capital structure of 
the company occurring in Switzerland. 

3. In this case, dealing with the relationship of a foreign 
corporation and its stockholders, the res , namely, the cor¬ 
porate shares, is at the domicile of the corporation, irre¬ 
spective of the location of the stock certificates. 

4. The District Court lacked power to enter the order 
dealing with the internal affairs of a foreign corporation, 
not doing business in the District of Columbia. 

5. The record contains no substantial basis for the order. 

SUMMARY OF ARGUMENT. 

Appellant, a Swiss corporation, never having had an 
office or done business in the United States, is not subject 
to suit herein. Institution of this action under the Trading 
with the Enemy Act for the return of property unlawfully 
seized by the United States, did not give the District Court 
jurisdiction over the person of appellant or over its inter¬ 
nal corporate affairs, to the extent that the District Court 
may properly restrain the proposed financial rearrange¬ 
ment of its corporate structure taking place in Switzerland 
and under its laws. The fact that the certificates of stock 
are physically in the United States does not alter the situa¬ 
tion, because, in a controversy between a corporation and a 
stockholder concerning the corporation’s capital stock, the 
res is at the domicile of the corporation and not where the 
stock certificates happen to be located at that time. 

The courts of Switzerland are not bound to recognize the 
determination here with respect to the internal affairs of a 
Swiss corporation, and the District Court, and this Court 
on appeal, ought not to attempt, under the threat of sanc¬ 
tions in the pending action, to exercise jurisdiction beyond 
its power to enforce. If it be assumed for the sake of 
argument that judgment is ultimately entered for appellees, 
at that moment the power of the District Court to enforce 
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its order will disappear. On the other hand, if it is as¬ 
sumed that judgment is ultimately entered for appellant, 
then there would have been no need for the order. 

ARGUMENT. 

1. Section 17 Furnishes No Basis for the Order. 

Section 17 of the Act has no application to this proceed¬ 
ing. That section authorizes a summary statutory proce¬ 
dure whereby vested assets may be reduced to possession. 
Clark v. Manufacturers Trust Company, 169 F. 2d 932, Sec¬ 
ond Circuit, decided August 5, 1948; Silesian American 
Corporation v. Clark, 332 U. S. 469, 474, 476, 92 L. Ed. 81, 
85, 86. That section has no application because plain¬ 
tiff’s stock was not the subject of a vesting order, and 
could not have been so subject, defendants having acquired 
the certificates as dividends on the GAF stock. Defen¬ 
dants’ rights with respect thereto are no greater than those 
of any other GAF stockholder. 

\ 

2. The Res is in Switzerland. 

In a contest between a corporation and its stockholders, 
with respect to rights in its capital stock, it is well settled 
that the res exists only at the domicile of the corporation. 
Fletcher Cyclopedia Corporation (Perm. Ed.), § 5101, Vol. 
11, page 95. It was contended that the court had jurisdic¬ 
tion under the doctrine of Pilger v. Sutherland, 61 App. 
D. C- 84, 57 F. 2d 604, but the question there was between 
opposing claims as to the ownership of the certificate, in 
which the corporation itself was not involved. Here there 
is no dispute that defendants are in full possession and 
control of the certificate. The question is whether defen¬ 
dants’ possession of the certificate gives them any status 
or rights at the domicile of the corporation. 

In cases arising under the Trading with the Enemy Act, 
the situs of corporate stock has been held to be at the dom¬ 
icile of the corporation and the presence or absence of the 
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stock certificate is immaterial. Miller v. KoXvwerke Ascher- 
sleben Aktier^GeseUschaft, 203 F. 746, 755; Silesian Ameri¬ 
can Corporation v. Clark, supra. Where there were con¬ 
flicting decisions in two states as to the domicile of a de¬ 
cedent, the stock certificate being in Tennessee and the 
domicile of the corporation being in Kentucky, it was held 
that the situs of the stock was in Kentucky and the courts 
of that State were not bound to give faith and credit to the 
decision of the courts of Tennessee. Baker v. Baker, 
Eccles. <$> Co., 242 U. S. 394, 61 L. Ed. 386. 

3. Filing of this Limited Statutory Action Did Not Give 
the District Court Jurisdicton. 

Defendants rely largely on Swiss National Insurance Co. 
v. Crowley, 78 U. S. App. D. C. 11,136 F. 2d 265; lsenberg 
v. Biddle, 75 App. D. C. 100,103,125 F. 2d 741; and Societe 
Suisse Pour Valeurs de Metaux v. Cummings, 69 App. D. C. 
154, 99 F. 2d 387. These were counterclaim cases in which 
the United States, through fraud or mistake, had paid the 
claimant amounts unlawfully or in excess of that which 
was due. Each related to the identical claim. Each arose, 
speaking generally, in this manner. Claimants sought the 
payment of interest or some additional amount; defendants 
claimed that plaintiffs had been paid too much. The last- 
named case was before the court on a prior special appeal, 
Cummings v. Societe Suisse Pour Valeurs de MetaAix, 66 
App. D. C. 121,85 F. 2d 287. There the trial court had held 
that the Attorney General was not authorized to file the 
counterclaim. This Court reversed the trial court, holding 
that the entire subject matter of the claim was before the 
Court {ibid, p. 123): 

“When the corporation brought this suit, it invited 
the court to which it submitted itself to go behind the 
settlement and, at the instance of the United States, 
the real parties in interest, to re-examine all the ques¬ 
tions arising out of the original claim. ,, 
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All of the above cases are limited to a determination of 
the actual amount to which claimants were entitled, even 
though payments had been made and the issue was pre¬ 
sented by way of counterclaim. None of the cases holds 
that the submission to the jurisdiction by a claimant per¬ 
mits counteractions beyond the scope of the original claim. 
None of the cases holds that the filing of such a claim in 
the District of Columbia, gives the courts of the District of 
Columbia any power over the internal corporate affairs of 
the plaintiff at its domicile. None of the cases holds that 
the plaintiff corporation, domiciled outside of the jurisdic¬ 
tion and not doing business therein, is present for the pur¬ 
pose of being served with an injunction or order of the 
court with respect to any matter, other than the particular 
claim in controversy. We submit that these cases do not 
support the exercise of jurisdiction and the issuance of the 
injunction by the Court below. 

4. The Order Relates to Plaintiff’s Internal Affairs Which 
Were Beyond the Jurisdiction of the District Court. 

Plaintiff is a Swiss corporation, not domiciled or doing 
business in the United States or the District of Columbia. 
It is not an inhabitant or resident for the purpose of suit 
herein. As a foreign corporation, “it must dwell in the 
place of its creation, and cannot migrate to another sov¬ 
ereignty,” Bank of Augusta v. Earl, 13 Peters 519, 10 L. 
Ed. 274, 306. Although the trend of modern decisions is 
to permit a limited exercise of jurisdiction in places where 
a corporation is present and doing business, problems re¬ 
lated to its corporate charter, capital structure and rela¬ 
tions with stockholders have always been and still are re¬ 
garded as purely local actions, which can be determined 
only at the domicile of the corporation. Beasley v. Mutual 
Housing Co., 59 App. D. C. 245, 39 F. 2d 290, quoting from 
North State Copper <& Gold Mining Co. v. Field, 64 Md. 
151, 154, 20 At. 1039, 1040. A court of the District of Co¬ 
lumbia will act to protect property rights in a foreign cor- 
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poration only when all necessary parties and substantial 
property are within the jurisdiction of the court and “sub¬ 
ject to the court’s orders.” Salts v. Salts Bros., 65 App. 
D. C. 393, 396, 84 F. 2d 246. To be present in the jurisdic¬ 
tion for the purpose of service of process, much more is 
required than the presence of an ordinary agent or the 
bringing of this suit. Whitaker v. McFadden Publications, 
70 App. D. C. 165,105 F. 2d 44; Frene v. Louisville Cement 
Co., 77 U. S. App. D. C. 129,134 F. 2d 511. 

Fletcher Cyclopedia Corporation (Perm. Ed.) §8429, 
provides: 

“Acts which affect the relation of stockholders to one 
another or to the corporation as individual stock¬ 
holders or as classes of stockholders must be regarded 
as acts of internal management of the corporation, re¬ 
lief against which must be sought in the courts of the 
country where the corporation was organized.” 

This doctrine was approved and applied in Wallace v. 
Motor Products Corporation, 25 F. 2d 655, Sixth Circuit, 
which held: 

“Assuredly an action to amend a corporate charter 
or to determine the validity of a corporate organization 
has to do with the internal affairs of the corporation. 
Such an action should not be entertained by a court 
sitting in another State from that in which the corpo¬ 
ration was organized except, perhaps, upon a definite 
showing of fraud in the very creation of the corpora¬ 
tion itself.” 

Most of the cases dealing with the assumption of juris¬ 
diction over foreign corporations discuss the problem of 
convenience. These cases are not applicable to the situa¬ 
tion before the court, because the res is not within the juris¬ 
diction. The question is one of actual jurisdiction, not 
merely of convenience in its exercise. Typical of cases 
showing that United States courts will not interfere in the 
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internal affairs of a foreign corporation, even when the 
property is within its jurisdiction, is Rogers v. Guaranty 
Trust Co., 288 U. S. 123, 130, 132, 77 L. Ed. 653, 656, 657, 
89 A. L. R. 720, in which the Supreme Court said: 

“It has long been settled doctrine that a court— 
state or federal—sitting in one State will as a general 
rule decline to interfere with or control by injunction 
or otherwise the management of the internal affairs of 
a corporation organized under the laws of another 
State but will leave controversies as to such matters 
to the courts of the State of the domicile.” 

In that case the executive offices of the company and its 
principal officers were in New York, hut the problem dealt 
with the applicability and effect of New Jersey law with re¬ 
spect to certain corporate changes, and therefore, the Su¬ 
preme Court reversed the holdings of the lower court and 
directed the parties to seek relief “in New Jersey courts, 
the authoritative and final interpreters of the statutes of 
that State” and the situs of the stock in question {ibid, p. 
132). 

The facts in this case furnish no basis for the order of 
the District Court, because neither the property nor the 
person of plaintiff is present within the Court’s jurisdic¬ 
tion. 

Defendants have made no attempt to comply with the cor¬ 
porate procedures set up in the resolution of the corpora¬ 
tion. They weakly attempt to excuse themselves by ex¬ 
pressing a fear that the certificates of stock may not be 
returned to them. Certainly the resources of the United 
States Government are great enough to protect the stock 
certificates by presentation through diplomatic channels. 
This does not constitute a sufficient or valid excuse for the 
exercise of jurisdiction over Swiss corporation procedures 
in a court of the District of Columbia. 

The effect of defendants’ possession of the stock certifi¬ 
cates and the rights that defendants have acquired thereby 
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can be determined only by Swiss courts in Switzerland. 
The question is one of comity between the United States 
and Switzerland. While it is true that the United States 
Supreme Court, in the absence of any claims by the United 
States, has recognized a British seizure of a stock certifi¬ 
cate as against the German claimants of said stock at the 
American domicile of the corporation, it is clear that the 
power to decide otherwise rests in the sovereign at the dom¬ 
icile. Direction^Der-DiscontorGesellschaft v. United States 
Steel Corporation, 267 U. S. 22, 69 L. Ed. 495. The Su¬ 
preme Court regarded it as the policy of our law in the 
circumstances to recognize the British seizure; the courts 
of Switzerland may take a different viewpoint, and if so, 
they have the power to enforce that viewpoint. Compare 
United Cigarettes Mach. Co. v. Canadian Pac. Ry. Co., 12 
F. 2d 634. 

CONCLUSION. 

It is deemed unnecessary to emphasize the obvious im¬ 
portance of this case. The litigation will probably be ex¬ 
tensive and prolonged, unless the main proceeding is other¬ 
wise disposed of. The lawful corporate reorganization 
of plaintiff in Switzerland should not be held in sus¬ 
pense pending its final disposition. Furthermore, a wrong¬ 
ful usurpation of jurisdiction here, may give defendants a 
false sense of security, without substantial basis. The ex¬ 
tent of the District Court’s jurisdiction should be held 
within the confines of the counterclaim cases and not ex¬ 
tended to the internal affairs of plaintiff. 

The order itself is obscure. Whether plaintiff can com¬ 
ply with it depends upon Swiss law, which the court below 
did not consider or construe. Non-compliance may expose 
the plaintiff to sanctions and the loss of rights. 

The defendants should be instructed to present their 
claims in accordance with Swiss corporation procedure and 
to litigate their claims before Swiss courts in Switzerland, 
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if that should become necessary. Switzerland is the only 
jurisdiction having power to enforce any rights that defen¬ 
dants may have. 

Respectfully submitted, 

Roger J. Whitefobd, 

John J. Wilson, 

Philip S. Peyser, 

Attorneys for Appellant, 
815 15th Street, N.W., 
Washington 5, D. C. 

Whiteford, Hart, Carmody & Wilson, 

Of Cotins el. 

September 1,1949. 
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United States Court of Appeals 

Fob the District op Columbia. Circuit 


No. 10,128 


SOCIETE INTERNATIONALE POUR PARTICIPA¬ 
TIONS INDUSTRIELLES ET COMMERCIALES 
S.A. (also known as INTERNATIONALE INDUS¬ 
TRIE- & HANDELSBETEILIGUNGEN A.G.); and 
formerly named INTERNATIONALE GESELL- 
SCHAFT FUR CHEMISCHE UNTERNEHMUN- 
GEN A.G. (LG. CHEMIE) and SOCIETE INTER¬ 
NATIONALE POUR ENTREPRISES CHIMIQUES 
SA. (LG. CHEMIE), a corporation, Appellant, 

v. 

TOM C. CLARK, ATTORNEY GENERAL OF THE 
UNITED STATES, AS SUCCESSOR TO THE 
ALIEN PROPERTY CUSTODIAN, GEORGIA 
NEESE CLARK, SUCCESSOR TO WILLIAM A. 
JULIAN, TREASURER OF THE UNITED 
STATES, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


JOINT APPENDIX. 
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76 Filed Oct 21 1948 

In the United States District Court 
For the District of Columbia 

Civil Action No. 4360-48 

Societe Internationale Pour Participations Industrielles 
et Commerciales S.A. (also known as Internationale 
Industrie- & Handelsbeteiligungen A.G.); and for¬ 
merly named Internationale Gesellschaft Fur Chem> 
ische Unternehmungen A.G. (LG. Chemie) and So- 
ciete Internationale Pour Entreprisies Chimiques 
S.A. (I.G. Chemie), a corporation, Address: Basle, 
Switzerland, Plaintiff , 

v. 

Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, Address: 
Department of Justice, and Georgia Neese Clark, Suc¬ 
cessor to William A. Julian, Treasurer of the United 
States, Address: Treasury Department, Defendants. 

Complaint for Betum of Seized Property 

First Count 

1. This action arises under the Fifth Amendment to the 
Constitution of the United States and the Trading with the 
Enemy Act of October 6, 1917, as amended, (U. S. C. Title 
50, Appendix, Sections 1 to 38, inclusive). Both defendants 
are particularly sued under Section 9(a) of said Act and 
are required to retain the property or money sought herein 
pending the outcome of this action. 

77 2. Plaintiff is a corporation organized under the 
laws of the Confederation of Switzerland, has its 

principal office at Basle, Switzerland, and is and always has 
been a citizen of Switzerland. Its name has been changed 
from Internationale Gesellschaft fur Chemische Unterneh- 
munger A.G., (I.G. Chemie) and Societe Internationale 
pour Entreprises Chimiques SA. (I. G. Chemie) to Societe 
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Internationale pour Participations Industrielles et Comer- 
ciales S.A. and Internationale Industrie- & Handelsbeteili- 
gungen A.G.; and it is now commonly sometimes called 
4 ‘ INTERHANDEL’ \ 

3. Plaintiff is not, nor at any of the times herein specified 
or material hereto has been, an enemy or ally of enemy of 
the United States within the meaning of such terms under 
the said Trading with the Enemy Act, nor a national of a 
designated enemy country within the meaning of any law, 
executive or vesting order or governmental regulation. 

4. On and prior to February 16, 1942, and continuously 
thereafter, plaintiff was and is the owner of 2,050,000 shares 
of the Common B stock, and 455,448 shares of the Common 
A stock, of General Aniline & Film Corporation, of a value 
in excess of One Hundred Million Dollars ($100,000,000). 

5. On February 16, 1942, the Hon. Henry Morgenthau, 
Jr., as Secretary of the Treasury, issued a certain Vesting 
Order whereby he illegally seized the aforesaid shares of 
stock and vested the same in himself as such Secretary; that 
thereafter, on, to-wit, April 24,1942, the Hon. Leo T. Crow¬ 
ley, then Alien Property Custodian and one of the predeces¬ 
sors of the defendant Clark in this action, issued his Vest¬ 
ing Order No. 5, whereby he illegally vested the same shares 
in himself as such Alien Property Custodian; that on the 
same date, to-wit, April 24, 1942, the said Secretary of the 
Treasury, at the request of the then Alien Property Cus¬ 
todian, delivered, transferred and assigned said shares to 

* the said then Alien Property Custodian. 

6. That effective on, to-wit, October 15, 1946, by 
78 Executive Order No. 9788, the Office of Alien Prop¬ 
erty Custodian was terminated, and all authority, 
rights, privileges, powers, duties and functions vested in 
said Office or Custodian, or transferred or delegated there¬ 
to, were vested in and transferred and delegated to the At¬ 
torney General, to be administered by him, and all property 
and interests vested in and transferred to the Alien Prop¬ 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General; and that, pur- 
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suant to said Executive Order, said shares are now in the 
possession of one of the defendants in this action, namely, 
Hon. Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, hut they 
are held illegally by him. 

7. That said shares of stock were seized and vested and 
are being held without warrant of law and in violation of 
the Constitution of the United States, and without the con¬ 
sent of the plaintiff. 

8. On or about February 1, 1943, and also on or about 
June 2, 1948, plaintiff duly filed with the defendant Clark 
Notices of Claim under oath, with respect to the aforesaid 
shares of stock, in the form and containing the particulars 
required by the Alien Property Custodian or by the defen¬ 
dant Clark as his successor. 

9. Defendant Clark is retaining the aforesaid shares of 
stock, owned by and belonging to the plaintiff, without war¬ 
rant of law and in violation of the Constitution of the United 
States, and they should be returned to the plaintiff as the 
sole owner thereof. 

10. The defendant, William A. Julian, Treasurer of the 
United States, is sued as a defendant in this Count by virtue 
of the provisions of Section 9(a) of the said Trading with 
the Enemy Act, because cash dividends which have been re¬ 
ceived by the defendant Clark and his predecessor Cus¬ 
todian upon the shares of stock described herein are on de¬ 
posit with and in the possession of the defendant Julian in 

an account in the United States Treasury in the name ' 
79 of the defendant Clark, and are wrongfully and ille¬ 
gally held by the said defendant Julian. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the shares of stock described in the 4th 
paragraph hereof. 

(2) Judgment that the defendants, respectively, account 
for and deliver and transfer said shares of stock to the 
plaintiff, together with all dividends (including stock of the 
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plaintiff corporation) and avails thereof and all right, title 
and interest therein. 

(3) Judgment for the costs of this action. 

Second Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On and prior to February 15, 1943, and continuously 
thereafter, plaintiff was and is the owner of 176 shares of 
the Common A stock of General Aniline <& Film Corporai- 
tion, of a value in excess of Thirty-five Thousand Dollars 
($35,000.00). 

5. On February 15, 1943, Hon. James E. Markham, as 
Alien Property Custodian, and the predecessor of the defen¬ 
dant Clark in this action, issued his Vesting Order No. 907, 
whereby he illegally seized the aforesaid shares of stock 
and vested the same in himself as such Custodian. 

6. That effective on, to-wit, October 15,1946, by Executive 
Order No. 9788, the Office of Alien Property Custodian was 
terminated, and all authority, rights, privileges, powers, 
duties and functions vested in said Office or Custodian, or 
transferred or delegated thereto, were vested in and trans¬ 
ferred and delegated to the Attorney General, to be 

80 administered by him, and all property and interests 
vested in and transferred to the Alien Property Cus¬ 
todian, or seized by him, and all proceeds thereof, were 
transferred to the Attorney General; and that, pursuant to 
said Executive Order, said shares are now in the possession 
of one of the defendants in this action, namely, Hon. Tom 
C. Clark, Attorney General of the United States, as the suc¬ 
cessor to the Alien Property Custodian, but they are held 
illegally by him. 

7. That said shares of stock were seized and vested and 
are being held without warrant of law and in violation of 
the Constitution of the United States, and without the con¬ 
sent of the plaintiff. 








6 


8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid shares of stock, in the form and containing 
the particulars required by the Alien Property Custodian 
or by the defendant Clark as his successor. 

9. Defendant Clark is retaining the aforesaid shares of 
stock, owned by and belonging to the plaintiff, without war¬ 
rant of law and in violation of the Constitution of the 
United States, and they should be returned to the plaintiff 
as the sole owner thereof. 

10. The defendant, William A. Julian, Treasurer of the 
United States, is sued as a defendant in this count by vir¬ 
tue of the provisions of Section 9(a) of the said Trading 
with the Enemy Act, because cash dividends which have 
been received by the defendant Clark and his predecessor 
Custodians upon the shares of stock described herein are 
on deposit with and in the possession of the defendant 
Julian in an account in the United States Treasury in the 
name of the defendant Clark, and are wrongfully and ille¬ 
gally held by the said defendant Julian. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the shares of stock described in 
81 the 4th paragraph hereof. 

(2) Judgment that the defendants, respectively, 
account for and deliver and transfer said shares of stock 
to the plaintiff, together with all dividends (including stock 
of the plaintiff corporation) and avails thereof and all right, 
title and interest therein. 

(3) Judgment for the costs of this action. 

Third Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 24, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6718, 
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whereby he illegally seized the sum of Nine Hundred Sev¬ 
enty-five Thousand, Two Hundred Forty-four Dollars and 
Seventy Cents ($975,244.70), comprising the aggregate of 
balances to the credit of four certain accounts in the name 
of and belonging to the plaintiff in the banks and for the 
amounts hereinafter more fully described, and the said 
Markham vested the same in himself as such Custodian. 
The names of said banks and the dollar balances to the 
credit of plaintiff’s accounts therein are respectively stated 
as follows: 

Bank of the Manhattan Co. $182,092.90 

Irving Trust Co. 186,302.08 

Credit Suisse, New York Agency 288,669.07 

Swiss Bank Corp., New York Agency 318,180.65 


Total $975,244.70 

5. At all times on and prior to June 24,1946, and continu¬ 
ously thereafter, plaintiff was and is the owner of the afore¬ 
mentioned moneys, funds and credits in said accounts and 
the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15,1946, by Executive 

Order No. 9788, the Office of Alien Property Cus- 
82 todian was terminated, and all authority, rights, 
privileges, powers, duties and functions vested in 
said Office or Custodian, or transferred or delegated there¬ 
to, were vested in and transferred and delegated to the At¬ 
torney General, to be administered by him, and all property 
and interests vested in and transferred to the Alien Prop¬ 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General and that, pursu¬ 
ant to said Executive Order, said sum of money is now held 
by one of the defendants in this action, namely, Hon. Tom 
C. Clark, Attorney General of the United States, as the suc¬ 
cessor to the Alien Property Custodian, and is deposited 
with and in the possession of the other defendant, William 
A. Julian, Treasurer of the United States, in an account in 
the United States Treasury in the name of the defendant 
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Clark, but is held illegally by both defendants. The defen¬ 
dant Julian, as Treasurer, is sued herein by virtue of the 
provisions of Section 9(a) of the Trading with the Enemy 
Act 

7. That said bank accounts and the moneys, funds and 
credits thereof were seized and vested and are being held 
without warrant of law and in violation of the Constitution 
of the United States, and without the consent of the plain¬ 
tiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Nine Hundred Seventy-five Thou¬ 
sand, Two Hundred Forty-four Dollars and Seventy Cents 
($975,244.70), in the form and containing the particulars 
required by the Alien Property Custodian or by the defen¬ 
dant Clark as his successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and 
83 immediate possession of the sum of Nine Hundred 
Seventy-five Thousand, Two Hundred Forty-four 
Dollars and Seventy Cents ($975,244.70). 

(2) Judgment that the defendants account for and deliver 
and pay over said sum of money to the plaintiff, together 
with all increment thereon, as well as interest upon said 
sum at the rate of six per centum (6%) per annum from 
June 24,1946, and all right, title and interest therein. 

(3) Judgment for the costs of this action. 

Fourth Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraph of the first count of this Complaint. 
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4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6767, 
whereby he illegally seized moneys, funds and credits in a 
certain account in the Bank of the Manhattan Company,.. 
New York City, N. Y., more fully described in said Vesting 
Order, and vested the same in himself as such Custodian. 
Plaintiff is informed and believes and therefore avers that 
the amount so seized and vested is not less than Three 
Hundred Eight Thousand, Seven Hundred Fifty Dollars 
($308,750.00). 

5. At all times on and prior to June 26,1946, and continu¬ 
ously thereafter, plaintiff was and is the owner of the afore¬ 
mentioned moneys, funds and credits in said account and 
the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Execu¬ 
tive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 

transferred and delegated to the Attorney General, 
84 to be administered by him, and all property and in¬ 
terests vested in and transferred to the Alien Prop¬ 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General and that, pursu¬ 
ant to said Executive Order, said sum of money is now held 
by one of the defendants in this action, namely, Hon. Tom 
C. Clark, Attorney General of the United States, as the suc¬ 
cessor to the Alien Property Custodian, and is deposited 
with and in the possession of the other defendant, William 
A. Julian, Treasurer of the United States, in an account in 
the United States Treasury in the name of the defendant 
Clark, but is held illegally by both defendants. The defen¬ 
dant Julian, as Treasurer, is sued herein by virtue of the 
provisions of Section 9(a) of the Trading with the Enemy 
Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
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law and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with re¬ 
spect to the aforesaid sum of, to-wit, Three Hundred Eight 
Thousand, Seven Hundred Fifty Dollars ($308,750.00), in 
the form and containing the particulars required by the 
Alien Property Custodian or by the defendant Clark as his 
successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Three Hundred Eight Thou¬ 
sand, Seven Hundred Fifty Dollars ($308,750.00). 

(2) Judgment that the defendants account for and deliver 
and pay over said sum of money to the plaintiff, together 
with all increment thereon, as well as interest upon said 

sum at the rate of six per centum (6%) per annum 
85 from June 26, 1946, and all right, title and interest 
therein. 

(3) Judgment for the costs of this action. 

Fifth Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6768, 
whereby he illegally seized the sum of Four Hundred Two 
Thousand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50), comprising moneys, funds and credits in a 
certain account in The National City Bank of New York, 
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New York City, N. Y., more fully described in said Vesting 
Order, and vested tbe same in himself as such Custodian. 

5. At all times on and prior to June 26, 1946, and con¬ 
tinuously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said account 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Execu¬ 
tive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to he 
administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred to 
the Attorney General; and that, pursuant to said Executive 
Order, said sum of money is now held by one of the defen¬ 
dants in this action, namely, Hon. Tom C. Clark, Attorney 
General of the United States, as the successor to the Alien 

Property Custodian, and is deposited with and in the 
86 possession of the other defendant, William A. Julian, 
Treasurer of the United States, in an account in the 
United States Treasury in the name of the defendant Clark, 
but is held illegally by both defendants. The defendant 
Julian, as Treasurer, is sued herein by virtue of the provi¬ 
sions of Section 9(a) of the Trading with the Enemy Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Four Hundred Two Thousand, 
Four Hundred Twelve Dollars and Fifty Cents ($402,- 
412.50), in the form and containing the particulars required 
by the Alien Property Custodian or by the defendant Clark 
as his successor. 
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9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant of 
law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Four Hundred Two Thou¬ 
sand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50). 

(2) Judgment that the defendants account for and deliver 
and pay over said sum of money to the plaintiff, together 
with all increment thereon, as well as interest upon said 
sum at the rate of six per centum (6%) per annum from 
June 26, 1946, and all right, title and interest therein. 

(3) Judgment for the costs of this action. 

87 Sixth Count 

1-3 Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6769, 
whereby he illegally seized the sum of Forty-seven Thous¬ 
and, One Hundred Twenty-five Dollars ($47,125.00), com¬ 
prising moneys, funds and credits in a certain account in 
The National City Bank of New York, New York City, 
N. Y., more fully described in said Vesting Order, and 
vested the same in himself as such Custodian. 

5. At all times on and prior to June 26,1946, and continu¬ 
ously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said account 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Execu¬ 
tive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
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or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to be 
administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred to 
the Attorney General; and that, pursuant to said Executive 
Order, said sum of money is now held by one of the defen¬ 
dants in this action, namely, Hon. Tom C. Clark, Attorney 
General of the United States, as the successor to the Alien 
Property Custodian, and is deposited with and in the pos¬ 
session of the other defendant, William A. Julian, Treas¬ 
urer of the United States, in an account in the United 
States Treasury in the name of the defendant Clark, but is 
held illegally by both defendants. The defendant 
88 Julian, as Treasurer, is sued herein by virtue of the 
provisions of Section 9(a) of the Trading with the 
Enemy Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of law 
and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 

8. On or about June 2,1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Forty-seven Thousand, One Hun¬ 
dred Twenty-five Dollars ($47,125.00), in the form and con¬ 
taining the particulars required by the Alien Property Cus¬ 
todian or by the defendant Clark as his successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant of 
law and in violation of the Constitution of the United 
States, and it should he returned to the plaintiff as the sole 
owner thereof. 

"Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Forty-seven Thousand, One 
Hundred Twenty-five Dollars ($47,125.00). 

(2) Judgment that the defendants account for and de¬ 
liver and pay over said sum of money to the plaintiff, to- 
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gether with all increment thereon, as well as interest upon 
said sum at the rate of six per centum (6%) per annum 
from June 26,1946, and all right, title and interest therein. 

(3) Judgment for the costs of this action. 

Seventh Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

89 4. On October 14, 1946, Hon. James E. Markham, 

as Alien Property Custodian, and the predecessor of 
the defendant Clark in this action, issued his Supplement¬ 
ary Vesting Order No. 7874, whereby he illegally undertook 
to seize and vest in himself as such Custodian the sum of 
One Hundred Eight Thousand, Seven Hundred Fifty Dol¬ 
lars ($108,750.00), comprising moneys, funds and credits in 
a certain account in the Chase National Bank of the City 
of New York, N. Y., more fully described in said Vesting 
Order. 

5. That effective on, to-wit, October 15, 1946, by Execu¬ 
tive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to be 
administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred to 
the Attorney General. 

6. On February 16,1948, one of the defendants, namely, 
Hon. Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, issued 
an amendment to said Vesting Order No. 7874, and pursu¬ 
ant thereto and to the aforesaid Executive Order, the de¬ 
fendant Clark illegally seized the said sum of One Hundred 
Eight Thousand, Seven Hundred Fifty Dollars ($108,- 
750.00), comprising the moneys, funds and credits described 
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in paragraph 4 of this count and more fully described in 
said Vesting Order; and said sum of money is now held by 
the defendant Clark, and is deposited with and.in the pos¬ 
session of the other defendant, William A. Julian, Treas¬ 
urer of the United States, in an account in the United 
States Treasury in the name of the defendant Clark, but is 
held wrongfully and illegally by both defendants. The de¬ 
fendant Julian, as Treasurer, is sued herein by virtue of 
the provisions of Section 9(a) of the Trading with the 
Enemy Act. 

7. At all times on and prior to October 14, 1946, 
90 and continuously thereafter to the present date, 
plaintiff was and is the owner of the aforementioned 
moneys, funds and credits in said account and the only one 
entitled to the proceeds thereof. 

8. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 

9. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of One Hundred Eight Thousand, 
Seven Hundred Fifty Dollars ($108,750.00), in the form and 
containing the particulars required by the Alien Property 
Custodian or by the defendant Clark as his successor. 

10. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of One Hundred Eight Thous¬ 
and, Seven Hundred Fifty Dollars ($108,750.00). 

(2) Judgment that the defendants account for and de¬ 
liver and pay over said sum of money to the plaintiff, to¬ 
gether with all increment thereon, as well as interest upon 
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said sum at the rate of six per centum (6%) per annum 
from October 14, 1946, and all right, title and interest 
therein. 

(3) Judgment for the costs of this action. 

Soceete Internationale Pour Participations 
Industrielles Et Commerciales S. A. (Also 
known as Internationale Industrie- & Han- 
delsbeteiligu n gen A. G.); and formerly 
named Internationale Gesellschaft Fur 
Chemische Unternehmungen A. G., (I.G. 
Chemie), and Societe Internationale Pour 
Entreprises Chimiques S. A. (I. G. Chemie) 

By John J. Wilson, 

Its Attorney 

91 White ford, Hart, Cakmody & Wilson 

By John J. Wilson 

Attorneys for Plaintiff 
Address: 815 - 15th Street, N.W., 

Washington, D. C. 

District of Columbia, ss: 

I, Walter Germann, Manager of the corporation named 
as plaintiff in the above entitled civil action, do solemnly 
swear that I have read the foregoing complaint and know 
the contents thereof; and that I verily believe the state¬ 
ments made in said complaint to be true. 

Walter Germann 

Subscribed and sworn to before me this 21st day of Oc¬ 
tober, 1948. 

Margaret H. Raedy, 

Notary Public, D. C. 

(Notarial Seal) 

My Commission Expires May 14, 1950 
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92 Filed Jan 26, 1949 

Motion by Defendants for an Order or for Instructions and 
an Order to Preserve Part of the Res Before the Court 
in the Subject Action 

On the annexed petition of Tom C. Clark, Attorney Gen¬ 
eral of the United States, as successor to the Alien Prop¬ 
erty Custodian, and for the grounds set forth in paragraph 
numbered 4 hereof the defendants move that: 

1. The plaintiff be ordered to take whatever action may 
be necessary to maintain the status quo of the shares of 
stock of the plaintiff corporation held by the defendant 
pending termination of the subject litigation and for ninety 
days thereafter, including extension of the February 10, 
1949 deadline for the conversion of the 50%-paid shares of 
said stock into fully paid shares; or 

2. (a) The defendant, Tom C. Clark, Attorney General 
of the United States, be instructed to deliver to the plain¬ 
tiff all of the bearer shares of stock of the plaintiff corpora¬ 
tion received as dividends from General Aniline & Film 
Corporation and held by the defendant in order that the 
plaintiff may register such shares and convert the 50%-paid 
shares of said stock into fully paid shares on a two-for-one 

basis; and 

93 (b) The plaintiff be ordered to register all of such 
bearer shares and to convert the 50%-paid shares 

thereof into fully paid shares on a two-for-one basis and 
to return the new certificates representing all of the shares 
so registered and converted to the defendant to be retained 
in his custody subject to the jurisdiction of this Court pend¬ 
ing termination of the subject litigation; and 

3. Such other and further relief be granted as the Court 
may deem just. 

4. The order referred to in paragraph numbered 1 hereof 
or the instructions and order referred to in paragraph num¬ 
bered 2 hereof be granted for the following grounds: 

(a) The proposed action is sought with respect to a res 
before the Court. 



18 


(b) The defendants are under a statutory duty to retain 
and preserve that res pending termination of the subject 
litigation. 

(c) The plaintiff’s conduct subsequent to the filing of its 
complaint will cause the destruction of part of the res be¬ 
fore the Court on February 10,1949, unless the relief sought 
herein is granted. 

January 26,1949. 

David L. Bazelon, 

Assistant Attorney General 

David Schwabtz, 

Litigation Branch 

Harold F. Reis 
Joseph F. Goetten 
Attorneys for Defendants 


94 Filed Jan 26 1949 

Petition 

Tom C. Clark, Attorney General of the United States, as 
successor to the Alien Property Custodian, by his under¬ 
signed attorneys, states: 

1. This Court has jurisdiction under sections 9 and 17 of 
the Trading with the Enemy Act of October 6, 1917, as 
amended (40 Stat. 425; U.S.C., Title 50, Appendix, sections 
9 and 17). 

2. Pursuant to Vesting Orders 5, (7 F.R. 3148, April 30, 
1942), 248, (7 F.R. 9097, November 7, 1942), and 907, (8 
F.R. 2453, February 26, 1943), and Executive Order 9788, 
(11 F.R. 11981, October 15,1947), there have been vested in 
the defendant, 475,955 shares of common stock, Class A and 
2,050,000 shares of common stock, Class B, of General Ani¬ 
line & Film Corporation, a Delaware corporation (herein¬ 
after called GAF). 

3. Prior to the issuance of such vesting orders, GAF had 
acquired and held 56,300 fully paid and 28;600 50%-paid 
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bearer shares of common stock of the plaintiff corpora¬ 
tion. 

95 4. Between December 1,1944 and October 18,1946, 

GAF paid to the defendant’s predecessor, the Alien 
Property Custodian, as dividends on the vested shares of 
stock of GAF, and the defendant presently holds, 28,238 
50%-paid and 55,610 fully paid bearer shares of common 
stock of the plaintiff corporation, as more particularly set 
forth in Exhibit “A”, attached hereto and made a part 
hereof. 

5. At a special meeting of the stockholders in Basle, 
Switzerland, on December 19, 1945, a resolution was 
adopted amending the Statuten of the plaintiff corporation 
(hereinafter sometimes referred to as I. G. Chemie) to pro¬ 
vide for the issuance of registered shares in place of the 
outstanding bearer shares. The resolution provided that in 
order to obtain registered shares holders of bearer shares 
were required to file an application for registration, accom¬ 
panied by their bearer shares, with the main office of the 
plaintiff corporation in Basle or with certain banks in 
Switzerland. The resolution also provided that under cer¬ 
tain circumstances the issuance of registered shares would 
require the approval of the directors of plaintiff corpora¬ 
tion. A copy of a notice to stockholders issued by the 
plaintiff, together with a translation thereof, is attached 
hereto, marked Exhibit “B” and Exhibit “B Trans”, and 
by this reference is incorporated herein. 

6. Plaintiff has taken the position, as confirmed by its 
institution of the subject suit, that it is entitled to the 
vested GAF stock and to the Shares of the plainiff corpora¬ 
tion distributed by GAF as dividends. Moreover, when 
others, who have received bearer shares of I. G. Chemie 
from GAF as dividends, have applied to I. G. Chemie for 
registration of said bearer shares, pursuant to said resolu¬ 
tion of December 19,1945, plaintiff has hot only refused to 
so register but has seized and confiscated the bearer shares 
which accompanied said application. Copies of a letter 
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from plaintiff to Ferrier Lullin & Cie., dated November 12, 

1948, of a letter from Ferrier Lullin & Cie to Carl Marks & 
Co., Inc., dated November 15, 1948, and letter from Carl 
Marks & Co., Inc. to GAF, dated January 12,1949, showing 
said refusal and seizure, are attached hereto, marked Ex¬ 
hibits “C and C Trans”, “D” and “E”, respectively, and 

by this reference are incorporated herein. 

96 7. On October 21, 1948, I. G. Chemie filed the in¬ 

stant suit against the Attorney General and the Trea¬ 
surer of the United States in the District Court of the 
United States for the District of Columbia under section 
9(a) of the Trading with the Enemy Act, as amended, seek¬ 
ing, among other things, return of 455,624 of the 475,955 
vested shares of Common A stock and all of the 2,050,000 
shares of vested Common B stock of GAF ‘‘ together with 
all dividends (including stock of the plaintiff corporation) 
and avails thereof • • 

8. At a special meeting of the shareholders of I. G. 
Chemie held at Basle on November 22,1948, it was resolved 
to call in the 50%-paid common stock of the corporation. 
The resolution requires holders of 50%-paid common stock 
to present all such shares to I. G. Chemie by February 10, 

1949, or forfeit such shares, and provides that such holders 
may prior to said date, pay the unpaid balance due on such 
shares in cash, may surrender 50%-paid shares as payment 
of the unpaid balance of an equivalent number of other 
50%-paid shares held by them or may do both. There are 
attached hereto and incorporated herein by this reference 
a copy of a notice to stockholders issued by the plaintiff 
together with a translation thereof marked Exhibit “F” 
and “F Trans”. 

9. Unless the bearer shares of plaintiff corporation held 
by defendant are presented for registration and conversion 
prior to February 10,1949, or unless that date is extended 
for the duration of this suit and a reasonable time there¬ 
after with respect to the shares held by the defendant, then 
such shares which constitute part of the subject matter of 
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the suit for return presently before the Court will be de¬ 
stroyed. 

10. The defendants did not receive notice of plaintiff’s 
action of November 22, 1948, and did not receive accurate 
information with respect to such action until late in Decem¬ 
ber of 1948. 

11. There are approximately 85,000 certificates of I. G. 
Chemie stock held by the defendant, Tom C. Clark, and lo¬ 
cated in the vault of the Federal Reserve Bank in New 
York City. Inventory by certificate numbers and shipment 
to Switzerland, in the event this Court so orders, will take 
a substantial period of time. Accordingly, expeditious 
hearing and disposition of this motion is essential 

12. No previous application has been made for the relief 
herein requested. 

97 Wherefore, the defendant prays that this Court 
order and direct 

1. The plaintiff to take whatever action may be necessary 
to maintain the stains quo of the shares of stock of the 
plaintiff corporation held by the defendant pending termi¬ 
nation of the subject litigation, and for ninety days there¬ 
after, including extension of the February 10,1949 deadline 
for the conversion of the 50%-paid shares of said stock into 
fully paid shares; or 

2. (a) The defendant to deliver to the plaintiff all of the 
bearer shares of stock of the plaintiff corporation received 
as dividends from General Aniline & Film Corporation and 
held by the defendant in order that the plaintiff may regis¬ 
ter such shares and convert the 50%-paid shares of said 
stock into fully paid shares on a two-for-one basis; and 

(b) The plaintiff to register all of such bearer shares and 
to convert the 50%-paid shares thereof into fully paid 
shares on a two-for-one basis and to return the new certifi¬ 
cates representing all of the shares so registered and con¬ 
verted to the defendant to be retained in his custody sub¬ 
ject to the jurisdiction of this Court pending termination 
of the subject litigation; and 
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3. Such other and further relief as the Court may deem 
just. 


David L. Bazelon 
Assistant Attorney General 


David Schwartz 
Harold F. Reis 
Joseph F. Goetten 
Attorneys for Defendants 


City of Washington 
District of Columbia, ss 


I, Harold F. Reis, being first duly sworn, on oath depose 
and state that I am one of the attorneys for the Defendant, 
Tom C. Clark, Attorney General of the United States, as 
successor to the Alien Property Custodian, that I 
98 have prepared the foregoing petition and am famil¬ 
iar with the facts contained therein and that they 
are true to the best of my knowledge and belief. 


Harold F. Reis 


Subscribed and sworn to before me this 26th day of Janu¬ 
ary, A. D., 1949. 

Josephine A. Sterling 
Notary Public in and for the 
District of Columbia 


My commission expires 6-30-52. 
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Filed Jan 26 1949 
Exhibit “A” 

LG. CHEMIE SHARES RECEIVED AS DIVIDENDS 
ON VESTED SHARES OF GENERAL ANILINE 
AND FILM CORPORATION 


Date 

LG. Chemie 

LG. Chemie 

Received 

50% Paid 

100% Paid 

12/ 1/44 

17,023 


3/29/45 

10,209 

3,403 

7/23/45 


7,561 

9/24/45 


7,561 

12/24/45 


22,685 

4/22/46 


8,506 

7/23/46 


4,535 

10/18/46 

1,019 

1,359 

• • ■ 

28,251 

55,610 

5/ 8/45 

Sold —13 



28,238 

55,610 


Exhibit “B” 



Internationale Industrie- & Handelsbeteiligtjngen A. G. 

BASEL 

friiher 

Internationale Gesellschaft fur 
Chemische TJnternehmnngen A-G. 

(LG. Chemie) 

Bekantmachtjng 

Wir geben bekannt, dass die ansserordentliche Gene- 
ralversammlnng nnserer Gesellschaft vom 19. Dezember 
1945 im Rahmen einer allgemeinen Statutenandemng und 
Aendemng der Firma insbesondere auch die anf den In- 
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haber lautenden Staxnmaktien in Namenaktien umznwan- 
deln beschlossen hat. 

Hinsichtlich der technischen Dnrchfiihrnng der Umwand- 
lung der Stammaktien in Namenaktien teilen wir mit, dass 
das Aktienbuch sofort eroffnet wnrde. Die erste Eintra- 
gnng im Aktienbuch erfolgt auf den Namen der derzeitigen 
rechtmassigen Inhaber der Aktien. Eintragungen auf Per- 
sonen, die erst nach diesem Zeitpunkt Aktien erwerben, 
unterstehen den Statutenvorschriften betr. die Uebertra- 
gung von Aktien, dh. sie sind an die Zustimmung der Ver- 
waltung geknupft. Wir empfehlen allfalligen Neuerwer- 
bem von Aktien, sich Nementitel mit formrichtiger Zession 
liefem zu lassen. 

De die Fertigstellung der neuen definitiven Namenaktien 
aus kriegswirtschaftlich bedingten Griinden eine gewisse 
Zeit in Anspruch nimmt, haben wir fur die Zwischenzeit auf 
den Namen lautende Interimsscheine bereitgestellt, die im 
Falle von Uebertragungen angefordert werden und zur 
formrichtigen Zession Verwendung finden sollen. Wir bit¬ 
ten allerdings, Interimsscheine nur dann anzufordern, wenn 
eine Handanderung vorgenommen werden soli. 

Die Anmeldung zur Eintragung im Aktienbuch soli bis 
zum 15. Februar 1946 durch Vermittlung unserer Zahl- 
stellen: 

oder direkt am Gesellschaftssitz, unter Verwendung der 
hierfiir zur Verfiigung stehenden Formulare, unter 
gleichzeitiger Einsendung der Inhaberttiel samt Coupons- 
bogen, erfolgen. 

Basel, den 20. Dezember 1945. 


Die Veewai/tunq. 



101 Exhibit “B” Trans. 

Translation from: German 

Internationale Industrie- Und Handelsbeteiliqunq A.G. 

Basle 

formerly 

Internationale Gesellschaet Fuer Chemische 
Unternehmungbn A.G. (LG. Chemie). 


NOTICE. 

We herewith make known that the Special Stockholders 
Meeting of our Corporation, held on December 19,1945 in 
connection with a general amendment of the Articles of In¬ 
corporation and By-Laws and the change of the firm name, 
has especially resolved to also convert the Bearer Shares of 
Common Stock into Registered Shares. 

In connection with the technical carrying out of the con¬ 
version of the shares of Common Stock into Registered 
Shares of Common Stock, we beg to advise you that the 
Stock Register was immediately opened for Registration. 
The first entry in the Stock Register is made in the names 
of the present lawful owners of the Shares of Stock. Regis¬ 
trations of persons who acquire shares only after that date 
are subject to the provisions of the Articles of Incorpora¬ 
tion and By-Laws concerning the transfer of shares; in 
other words such transfer is subject to the consent of the 
Board of Directors. 

We suggest to any possible new acquirers of 
102 shares of stock to obtain Registered Shares of Stock 
with the proper assignment. 

Inasmuch as the issuance of the new Final Registered 
Shares of Stock requires a certain period of time in view 
of the conditions created by the War, we have made avail¬ 
able in the meantime Registered Interim Stock Certificates 
which, in case of transfers, are to he asked for and are to 
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be used for the proper assignment (transfer). We ask, 
however, that requests for the sending of Interim Certifi¬ 
cates be made only if an actual transfer is to take place. 

The filing for registration in the Stock Register is to be 
made by February 15,1946 through our following payment 
offices: 

Schweizerischer Bankverein, Basle, 

Schweizerische Kreditanstalt, Zurich, 

Schweizerische Bankgesellschaft, Zurich, 

H. Sturzenegger & Cie, Basle, 

or directly at the Seat of our Corporation, using in this 
connection the blanks made available for this purpose, send¬ 
ing us at the same time the Bearer Shares together with 
the Coupon Sheets. Q 397 

Basle, December 20,1945. 

The Board op Directors. 
103 Exhibit “C” 

Internationale Industrie- & Handelsbeteilgungen A.S. 

Societe Internationale pour Participations Industrielles et 

Commerciales S. A. 

Basel 2 (Postfach), den 12. November 1948. 
Peter Merian St. 19 

Telegramme: Interhandel 
Telephon: 47990,2 63 80 
Giro-Konto: Schweiz. Nationalbank 
Postcheck-Konto: V11682 

Ge/Bu 

—5003— 

Herren 

Ferrier Lullin & Cie., 

15, Rue Petitot, 

Genf. 

Wir kommen zuruck auf Ihre Sendung vom 19. Juli 1946, 
mit der Sie uns 
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—97— Aktien unserer Gesellschaft, mit 50% einbezahlt, 
sum Umtausch in Namenaktien einreichten. 

Aus der daran anschliessenden Korrespondenz ergab 
sich, dass die genannten Stiicke s.Zt. durch die General 
Aniline & Film Corporation, New York, als Dividende aus- 
geschiittet worden waren. Im Hinblick auf die pendente 
Auseinandersetzung zwiscben uns und nnserer Tocihter- 
gesellschaft, der General Aniline & Film Corporation, bezw. 
dem amerikanischen Justice Department, war es uns nicht 
moglich, die rechtmassige Inhaberscbaft der Einreicher 
dieser Aktien am 19. Dezember 1945 anzuerkennen und den 
Umtausch vorzunehmen. 

Aus der beigelegten Einladung zur 25. ausserordent- 
lichen Generalversammlung nnserer Gesellschaft auf den 
22. November 1948 ersehen Sie, dass hinsichtlich nnserer 
bisher mit 50% einbezahlten Stammaktien das non-verse in 
Hohe von Fr. 250.—pro Stuck eingefordert werden soil. 
Von dieser Einforderung werden auch die durch Sie s.Zt. 
eingereichten 97 Aktien betroffen. Da wir z.Zt. keine 
Moglichkeit sehen, den Pendenzzustand hinsichtlich des 
Umtausches dieser Aktien aufzuheben, da die damit ver- 
bundene Streitfrage noch keine Losung gefunder hat, wer¬ 
den die Aktien durch Kaduzierung bedroht. 

Es liegt uns aber selbstverstandlich feme, diese Situation 
zur Schadigung oder Prajudizierung allfalliger Rechte der 
Einreicher diezer Aktien—die wir heute nicht aner- 
104 kenn konnen—zu benutzen. Im Gegenteil mochten 
wir den status quo in dieser Angelegenheit, die wir 
eines Tagas zur Befriedigung aller privaten Beteiligten zu 
losen hoffen, einstweilen aufrecht erhalten. In diesen Sinne 
erklaren wir Ihnen, dass wir, unabhangig von allfalligen 
Kaduzierungsmassnahmen, 97 Aktien reservieren werden, 
um sie, unpra/judizierlich unseres Bechtsstandpunktes, 
gegebenenfalls fur eine Begelung Ihrer Angelegenheit 
bereit zu halten. 
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Wir hoffen gerne, dass diese Losung Ihnen dienen konne 
and begriissen Sie 

hochachtungsvoll 
Internationale Industrie- & 
HandelsbeTeiligungen A.G. 

Ge/Bu 

—5003— Basle, le 17 Novembre 1948 

“D” 

Messieurs Ferrier Lallin & Cie., 

15, rne Petitot 

COPIE 

Geneve 

Messieurs, 

Nous accusons reception de votre lettre du 16 courant et 
vous remettons ci-inclus, selon votre desir, un deuxieme 
exemplaire de l’avis de convocation a notre assemblee 
generale du 22 courant. Nous regrettons de devoir vous 
signaler un malentendu qui est intervenue entre nous. 
Le premier exemplaire de la convocation et de la publica¬ 
tion ne vous a pas ete adresse pour vous inviter a prendre 
part a la dite assemblee generale. Une telle invitation est 
addresse aux actionnaires duement enregistres dans notre 
registre des actionnaires. A notre vif regret, nous ne pou- 
vons pas accorder ni a vos correspondants a New-York la 
qualite d’actionnaire ni celle d’un invite a notre assemblee. 
H va de soi qu’un droit de vote est exclu pour les memes 
raisons. 

Veuillez agreer, Messieurs, nos salutations distinguees. 

Internationale: Industrie & 
Handelsbeteeugungen A.G. 
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Exhibit “C” “Trans.” 


Translation 
Filed Jan 26 1949 

International Corporation for Industrial & Trade 

Participation 

Basle 2 (P.O. Box), November 12, 1948 
Peter Merian Street 19 

Messrs. 

Ferrier Lullin & Cie., 

15, Rue Petitot, 

Geneva 

We return to [the consideration of] your shipment of 
July 19, 1946, by which you presented to us 97 50%-paid 
shares of our corporation for the purpose of exchange into 
name [i.e. registered] shares. 

It appeared from the correspondence subsequent thereto 
that the above said shares had been distributed (at the 
time) as a dividend by General Aniline & Film Corporation, 
New York. Considering the pending discussion between us 
and our affiliate, General Aniline & Film Corporation, and 
the American Justice Department, respectively, it was not 
possible for us to recognize, on December 19,1945, the law¬ 
ful ownership of those who presented these shares and to 
effectuate the exchange. 

You see from the enclosed invitation to the 25th extra¬ 
ordinary stockholders 7 meeting of our corporation for No¬ 
vember 22,1948, that the non-verse [i.e., the unpaid portion 
of the price of the shares] in the amount of 250 francs per 
share shall be collected with regard to our common stock 
thus far 50%-paid. Also the 97 shares, presented by you 
(at the time), are affected by this collection. The shares 
are threatened by forfeiture since we see no possibility at 
this time to put an end to the state of pendency as to the ex¬ 
change of these shares since the controversial question con¬ 
nected therewith has not yet found any solution. 

Of course, we have no intention to use this situation to 
the detriment or prejudice to rights, if any, of those who 
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presented the shares, [rights] which we cannot recognize 
today. Just the contrary, we would like to uphold, for the 
time being, the status quo in this matter which we hope to 
solve some day to the satisfaction of all private parties 
interested. In this sense we advise you that we shall re¬ 
serve 97 shares, independently of forfeiture measures, if 
any, in order to keep them ready, without prejudice to our 
legal position, for a settlement of your matter, in the event 
there is settlement. 

We like to hope that this solution may serve you and 
greet you with high esteem. 

International Corporation for Industrial & Trade Parti¬ 
cipations 

(2 signatures) 

Translation 

International Corporation for Industrial & Trade 

Participations 

Basle November 17,1948 

COPY 

Messrs. Ferrier Lullin & Cie., 

15, rue Petitot 
Geneva 
Gentlemen: 

We acknowledge receipt of your letter of the 16th of this 
month and transmit to you herewith, according to your wish, 
a second copy of the announcement of convocation of our 
stockholders ’ meeting of the 22nd of this month. We regret 
that we have to point out to you a misunderstanding that 
has occurred between us. The first copy of the announce¬ 
ment and of the publication was not addressed to you in 
order to invite you to take part in the abovesaid 
106 stockholders’ meeting. Such an invitation is ad¬ 

dressed to the shareholders duly registered in our 
register of shareholders. To our high regret, we cannot 
grant to you or to your correspondents in New York the 
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quality of a shareholder or an invitee to our meeting. It 
goes without saying that a right to vote is excluded for the 
same reasons. 

Please permit, Gentlemen, our kindest regards. 

International Corporation for Industrial & 
Trade Participations 

107 Exhibit “D” 

“A” 

Ferries Lullin & Cie 
15 Rue Petitot 
Geneve 

Lettres: Case Stand 104 
Depeches: Ferulin-Geneve 

Telephone Bureaux et Bourse 4.02.00 

(12 Lignes) 

ST/ZW Geneva, November 15,1948 

AIR MAIL/EXPRESS 

Messrs. CARL MARKS & CO. INC., 

New York 4, N. Y. 

Dear Sirs, 

Referring to our previous correspondence and more par¬ 
ticularly to our letter of March 10, 1947, we beg to inform 
you that we have received from the Internationale Industrie 
& Handelsbetriligungen A.G., in Basle,* dated November 
12, 1948 and reading (in approximate translation) as fol¬ 
lows: 

44 We beg to revert to the: 

“ 97 shares of our Company, 50% paid 
“ which you forwarded to us on July 1946 amongst others 
44 for exchange into nominative shares. 

44 As the ensuing correspondence showed, the above 
44 shares were distributed at the time by the General Ani- 


A letter 
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“ line & Film Corporation, New York, as dividend. Con- 
“ sidering the dispute at present pending between our- 
“ selves and our daughter-Company, the General Aniline 
“ & Film Corporation, respectively with the Department 
“ of Justice of the United States, it was not possible for us 
“ to admit the ownership “de jure”, on December 19,1945 
“ of these shares of the party who had the shares presented 
“ and to effect their exchange. 

“ We beg to enclose herewith a convocation to the 25th 
“ extraordinary General Meeting of the shareholders of 
“ our Company, called for November 22, 1948. As you 
“ will see, the proposition to call for the unpaid amount 
“ of S.frs. 250.— per share on the ordinary shares (at 
“ present 50% paid) will be submitted to the vote of the 
“ Meeting. This call will also apply to the 97 shares pre- 
“ sented at the time through your intermediary. As for 
“ the moment we cannot see any possibility to consider as 
“ settled the situation in suspense as regards the exchange 
“ of these shares, on account of the fact that the dispute 
“ in connection therewith has not found any solution as 
“ yet, there is danger of the shares being declared as value- 
“ less (werden die Aktien durch Kaduzierung bedroht). 

MM../2.. 3 

108 “ It is however obviously far from us to avail our- 

“ selves of this situation to the detriment or preju- 
“ dice of the eventual rights—which we cannot admit to- 
“ day—of those who had these shares presented. On the 
“ contrary, we should like to maintain for the time being 
“ the status quo in this affair until we hope to be able one 
“ day to solve this problem to the satisfaction of all the 
“ interested private participants. 

“ In this sense, we hereby declare to you that we shall 
“ reserve for you, independently of any eventual measure 
* * of declaring them valueless, (“ unabhangig von allfalligen 
“ Kaduzierungsmassnahmen”) in order to hold them even- 
“ tually ready for you as a settlement of the claim pre- 
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“ sented by you, this without any prejudice to our juridical 
“ point of view. 

“ We trust that this solution will meet your wishes and 
“ beg to remain etc.) ”. 

We enclose herewith, for your documentation, the circu¬ 
lar received from the Company, alluded in their letter, and 
calling, and calling for the extraordinary General Meeting. 

Considering the extremely short delay granted, we shall 
feel obliged if, after having perused our letter, you would 
let us know, BY CABLE, if possible, whether you agree in 
principle to the proposal submitted by the Company in the 
concluding paragraph of their letter and authorising us to 
vote in favour of the proposal which will be submitted by 
the Board of Directors to the forthcoming General Meeting. 

Awaiting your news in this connection, we beg to remain, • 
dear Sirs, 

Yours faithfully, 

PPon FERRIER LULLIN & Co 


Enclosure: 1 circular 


34 


109 Exhibit E 

Carl Marks & Co. Inc. 

Foreign Securities Specialists 
50 Broad Street 
New York 4, N. Y. 

Tel. Hanover 2-0050 Teletype: N. Y. 1-971 

Cables—“Carlmarks” Affiliate—Chicago, HL 

Special Delivery 

Received Jan 10, 1949, Legal Department 

January 12, 1949 
(dictated Jan. 11th) 

General Aniline and Film Corporation 

230 Park Avenue 

New York 17, New York 

Attention: Herbert L. Abrons 

Gentlemen:— 

Confirming our today’s telephone conversation regarding 
I. G. Chemie stock, we are pleased to submit to you below 
a resume of our position in this matter:— 

We own at present:— 

97 shares I. G. Chemie, 50% paid stock and 
77 shares I. G. Chemie, fully paid stock. 

All of these securities are abroad. Furthermore, we own 
and hold in New York two shares, fully paid stock. 

The 97 part-paid shares and 75 fully-paid shares were 
received by us on or about July 9, 1946 through Messrs. 
Seymour Hayman and Co., New York, against purchase 
contracts, together with declarations or affidavits, signed 
by the Chase National Bank, New York, stating essentially 
that these securities had been owned uninterruptedly from 
September 1, 1939 until delivered by Messrs. W. R. Rey¬ 
nolds and Co., Palm Beach, Florida. This information 
eventually proved to be incorrect, and it was ascertained 
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through your good efforts, and as per our previous corre¬ 
spondence, that these shares were actually so-called divi¬ 
dend shares, distributed on various dates by your Company. 

The remaining 4 shares of fully-paid stock (2 of which 
are abroad, and 2 of which are in New York) were similarly 
purchased by us, and received with similar affidavits or dec¬ 
larations, but these shares too turned out to be dividend 
shares. All shares held abroad were sent by us to our 
Geneva correspondents, Messrs. Ferrier, Lullin and Cie., 
Swiss bankers. They, in turn, delivered these securities to 
the Interhandel, Basle, with application for registration and 
conversion. The Interhandel Company refused to recognize 
our holdings, and when thereupon requested to return the 
securities in question to Ferrier, Lullin & Cie. for our ac¬ 
count, they refused to do that, and subsequent efforts to 
obtain restitution have been in vain. 

With reference to some of these shares, which are now 
held by the Interhandel, the Interhandel wrote to Ferrier, 
Lullin & Cie., as per their letter of November 15th (see en¬ 
closure “A”); subsequently, we reecived from Ferrier, 
Lullin & Cie., a photostatic copy of InterhandePs letter in 
the German language, dated November 12th, which we shall 
be glad to also make available to you if you so desire; and 
subsequently, under the date of November 20,1948, Ferrier, 
Lullin & Cie. reported the receipt of a further communica¬ 
tion from the Interhandel, saying in essence that there must 
have been some kind of misunderstanding and that 
110 the invitation to the Stockholders’ Meeting, called 
for November 22nd, was not intended for us, but was 
only an invitation for duly-registered share holders. In¬ 
terhandel also stated that we have no right to vote. 

We answered Ferrier, Lullin & Cie. on December 28th, as 
per enclosure “B”, which we believe to be fully self-explan¬ 
atory. 

Various efforts in the past to get this matter straightened 
out through possible intervention by the Department of 
State and the Swiss Consular authorities have produced no 
results. This matter has, in the meantime, been turned 
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over by us to Messrs. Klein, Wikler, and Gottlieb, Attor¬ 
neys of 50 Broad Street, Attention Mr. Gottlieb, and you 
are entirely at liberty to contact Mr. Gottlieb on this. 

Similar troubles and complications were encountered by 
Messrs. Herbert E. Stern and Company, with reference to 
22 part-paid shares, which we sold to them about one year 
or two years ago, and which are similarly retained by the 
Interhandel in Basle. You can obtain further information 
regarding this block from Mr. Walter Maron at that firm. 
We wrote to you about these 22 shares on January 11, 
1947, at which time we also mentioned another lot of four 
shares, 50% paid, account:— 

Mr. Alfred Hornung 
30 South Devoe Avenue 
Yonkers, New York 

and 34 shares, fullv-paid stock, held by Messrs. Josephthal 
and Company, attention Mr. Tani. The first item was 
traded by us on June 14, 1946, and delivered on June 18, 
1946; and the 34 shares were traded on March 26, 1946 
and delivered about one month later. 

We are enclosing an extra copy of this letter, in case you 
wish to pass same on to the Alien Property Custodian. 
We shall be glad to learn from you what further steps are 
planned by the Alien Property Custodian and/or the Gen¬ 
eral Aniline and Film Corporation. 

Very truly yours, 

Cabl Masks & Company, Inc. 

Cabl Masks 
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111 Exhibit “F” 

Internationale Industrie- & Handelsbeteiligungen A. G., 

Basel 

Societe Internationale pour Participations Industrielles et 

Commerciales S. A. Bale 

Bekanntmachung 

an die Aktionare der Internationale Industrie- & Handels- 

beteiligungen A. G., Basel auf Grand der Beschlusse der 

Verwaltung vom 6 November 1948 and der 25. (ausser- 

ordentbcben) Generalversammlung der Aktionare vom 22, 

November 1948. 

- 1. Die Aktionare, welche Eigentiimer von zu 50% einbez- 

ahlten Stammaktien a Fr. 500 nominal sind, werden hier- 
mit aufgefordert, den nicbt einbezablten Betrag von Fr. 
250, bis zum 28, Dezember 1918 unter Einreichung des 
Aktientitels einzuzaMen. 

2. Um unseren Aktionaren die Einzahlung zu erleichtem, 
wird ausser der direkten Einzahlung des non-verse auch 
die Moglichkeit eingeraumt, je zwei zu 50% einbezahlte 
Stammaktien zusammenzulegen. Unsere Gesellschaft ist 
bereit, auf je zwei zu 50% einbezahlte Stammaktien a 
Fr. 500—nominal einen Titel zum Zwecke der Kapitalher- 
absetzung bis zum 28, Dezember 1948 entgegenzunehmen 
und nach durchgefiihrter Kapitalherabsetzung den Riick- 
zahlungsbetrag von Fr. 250.—als Einzahlung aufden 
gleichzeitig eingereichten zweiten Titel anzurechnen. 

3. Das Wahlrecht hinsichtlich Vollzahlung oder Zusammen- 
legung kann von jedem Aktionar im Rahmen seines Ak- 
tienbesitzes belicbig ausgeiibt werden, d. h. ein Aktionar 
kann fur einen Teil seiner Aktien Vollzahlung und fur 
den Rest Zusammenlegung wahlen. 

4. Die Anmeldung und Einreichung der Titel zur Vollzahl¬ 
ung oder Zusammenlegung sell bis zum 28, Dezember 
1948 durch Vermittlung unserer Zahlstellen: 
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Schweizerischer Bankverein, Basel. 

Schweizerische Kreditanstalt, Zurich. 

Schweizerische Bankgesellschaft, Zurich. 

Herren H. Sturzenegger & Cie., Basel, 

oder direkt am Gesellschaftssitz, unter Verwendung der 
hierfiir zur Verfiigung stehenden Formulare unter 
gleichzeitiger Einsendung der Aktientitel samt Coupons- 
bogen, erfolgen. Titel, die zusammengelegt werden sol- 
len, sind auf der Riickseite mit einer rechtsgiiltigen Zes- 
sion zu versehen. 

5. An Stelle der durch besondere Farbe gekennzeichneten 
bisherigen Titel fur die mit 50% einbezahlten Aktien 
werden den Aktionaren nach Vollzahlung oder Zusam- 
menlegung neue Titel ausgehandigt, die den bisher voll 
einbezahlten Aktien entsprechen. Die Ausliefenmg der 
neuen Titel erfolgt bei Bareinzahlung sofort, wahrend 
sie bei Zusammenlegung erst anlasslich der Kapitalher- 
absetzung vorgenommen wird. 

6. Aktionare, welche dieser Aufforderung bis zum 28, De- 
zember 1948 nicht Folge leisten, werden anfangs Januar 
1949 gemass Gersetz und Statuten dreimal gemahnt und 
erneut aufgefordert werden, innerhalb einer Nachfrist, 
die bis zum 10, Februar 1949 laufen wird, ihre Einzah- 
lung zu leisten. Saumige Aktionare, die auch innerhalb 
dieser Nachfrist weder im Sinne von Ziff, 1 noch von 
Ziff. 2 dieser Bekanntmachung die Einzahlung leisten, 
werden unter Beobachtung der gesetzlichen und statu- 
tarischen Bestimmungen ihrer Rechte aus der Zeichnung 
der Aktien und der geleisteten Teilzahlung verlunstig 
erklart; die betreffenden Aktientitel werden als ent- 
kraftet ausgeschrieben und an deren Stelle neue Titel fiir 
Rechnung der Gesellschaft ausgegeben. 

Basel, im November 1948. 


Die Verwaltung. 
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Exhibit “F” Trans. 


Translation from: 

German CVB:MC 

Internationale Industrie- & HaNdelsbeteeligungen A. G., 

Basle 

Societe Internationale pour Participations Industrielles et 

Commerciales S. A. Basle 

Notice to the Stockholders of the Internationale Indus¬ 
trie- & Handelsbeteiligungen A. G., Basle, on basis of the 
resolutions adopted by the Board of directors of November 
6, 1948 and by the 25th Special Stockholders Meeting of 
November 22, 1948. 

1. The stockholders who are owners of shares of common 
stock—paid up to the extent of 50%—of a par value of 
Swiss francs 500—are herewith requested to pay the not- 
yet-paid amount of Swiss francs 250 by December 28, 1948 
submitting at the same time their stock certificates. 

2. In order to facilitate the payment to our stockholders, 
there is granted—in addition to the direct payment of the 
not-paid-up amount—also the possibility to consolidate 
every two shares of stock paid up to the extent of 50%. Our 
Company is willing to receive for every two shares of stock 
of par 500 francs each paid up to the extent of 50%, one 
share for the purpose of the reduction of capital, up to De¬ 
cember 28, 1948 and after the reduction of the capital to 
credit the amount of 250 francs as payment against the 
second share filed at the same time. 

3. The option concerning the payment in full or consol¬ 
idation can be exercised by any stockholder within the 
scope of his stock holdings in any desired manner; in other 

words, a stockholder can select full payment for a 
113 part of his shares and consolidation for the balance 
of his shares. 

4. The filing and submission of the certificates, for full 
payment or consolidation, is to be made by December 28, 
1948, through one of our payment offices, namely: 
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^chweizerischer Bankverein, Basle, 

Schweizerische Kreditanstalt, Zurich, 

Schweizerische Bankgesellschaft, Zurich, 

H. Sturzenegger & Cie., Basle, 

or directly at the registered office of the Company, using 
for this purpose the blanks available for this purpose, sub¬ 
mitting at the same time the stockholders certificates to¬ 
gether with the coupon sheets. Stocks which are to be 
consolidated are to be provided with a valid transfer en¬ 
dorsement on the back. 

5. In the place of the old stock certificates, identified by 
a special color, for the stock certificates paid up to the 
amount of 50%, the stockholders, after full payment or 
consolidation, will receive new certificates corresponding to 
the stock certificates paid up in full up to now. The de¬ 
livery of the new certificates, in case of cash payment, 
will be made immediately, while in the case of consolidation 
the delivery will only be made at the time of the reduction of 
the capital. 

6. Stockholders who do not comply with this request by 
December 28, 1948 will receive 3 notices in this connection 

at the beginning of January 1949 in accordance with 
114 the law and in accordance with the Articles and By- 
Laws, and will be requested again, granting a time 
of grace, which will run until February 10, 1949, to make 
their payment. Stockholders who do not comply with this 
request and who also do not make payment within this time 
of grace, either in accordance with the provisions of item 1, 
or in accordance with the provisions of item 2 of this no¬ 
tice, will be declared—under due observation of the perti¬ 
nent legal provisions and the provisions of the Articles and 
By-Laws—to have forfeited their rights arising from this 
subscription to the shares and the partial payment made; 
the stock certificates in question will be cancelled as no 
longer in force, and in their place and stead new certificates 
will be issued for the account of the company. 

Basle, November 1948. 


The Board op Directors. 
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115 Filed Jan 31 1949 

Memorandum in Opposition to Motion Accompanying 
Petition of Attorney General as Well as Motion to 
Dismiss Said Petition 

Comes now the plaintiff, through its undersigned attor¬ 
neys, and opposes the motion accompanying the petition 
filed herein on January 26, 1949, by the Attorney General, 
and moves the Court to dismiss said petition upon the fol¬ 
lowing grounds: 

(1) Neither the stock nor the certificates referred to in 
the Petition were vested by the Alien Property Custodian. 

(2) Defendants’ possession of the certificates is not pur¬ 
suant to the Trading with the Enemy Act. 

(3) The Court has no jurisdiction to entertain the peti¬ 
tion. 

(4) The alleged “res” is not within the jurisdiction of 
the Court. The interest in the plaintiff corporation, alleged 
to be represented by the certificates, is located in Switzer¬ 
land. 

(5) The status quo must be maintained for the benefit of 
the plaintiff in a 9(a) suit;—not for the defendants. 

(6) Service of the petition upon plaintiff’s counsel 

116 is not sufficient since the remedy sought is not based 
upon nor available through FRCP Rule #13; nor 

can Section 17 of the Trading with the Enemy Act empower 
the Court to take jurisdiction over this petition filed in this 
proceeding. 

(7) Plaintiff—not defendants—is seeking to recover the 
certificates in question, and this is incident to recovering 
the vested GAF stock since they constituted dividends upon 
such stock. If the Certificates in question be a “res”, the 
plaintiff—not the defendants—seeks the “res”. The de¬ 
fendants must try to conserve by independent process and 
action the property which they hold. 

(8) Defendants have the • certificates. The so-called 
“res”, in which they are interested is not the one which 


42 


is before the Court in this proceeding. The “res” to which 
the plaintiff refers must be the property which the certifi¬ 
cates are claimed to represent, and such property is located 
in Switzerland. 

(9) If the defendants’ “res” theory were correct, they 
would have to seek independent process since the plaintiff 
has not submitted to the jurisdiction of the Court for every 
conceivable purpose, including the conduct of its corporate 
affairs. 

(10) The test is the same as if there were involved the 
certificates issued by a third-party corporation. 

(11) Plaintiff’s acts in relation to the 50% stock are en¬ 
tirely legal and proper, and the defendants do not assert 
the contrary. 

(12) Since there is no jurisdiction in the Court to compel 
registration and consolidation of the stock, there is like¬ 
wise no jurisdiction here to prevent plaintiff, by a status 
quo order, from proceeding with its lawful corporate acts 
in Switzerland. 

(13) There has been no tender and refusal in this in¬ 
stance. 

(14) The laws and courts of Switzerland govern all 
phases of this matter. 

(15) The Alien Property Custodian deliberately put him¬ 
self in the present predicament, over the protest of the 

plaintiff, by illegally disturbing the status quo of the 
117 certificates in the portfolio and possession of Gen¬ 
eral Aniline & Film Corporation through a scheme 
or device to try to gain a shareholder’s position in the 
plaintiff corporation. In this connection, plaintiff further 
says that the Alien Property Custodian directed and caused 
General Aniline & Film Corporation to permit its dividends 
to be paid partly in the certificates in question; and that 
the Alien Property Custodian was not required to accept 
such certificates in payment of such dividends. He could 
have received cash but elected to take certificates for part. 
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(16) And other reasons which may be offered at the 
hearing of this matter. 

Respectfully submitted 

Whiteford, Hart, Cakmody & Wilson 

By John J. Wilson 

Attorneys for Plaintiff 
815-15th St., N. W. 
Washington 5, D. C. 


70 Opinion 

The Court: As I said to you when you came in this 
afternoon, I have had an opportunity to review the papers 
and the memoranda which have been filed, and to do a very 
little independent research. I should like to take more 
time on this case but its exigency will not permit it. 

71 I feel it should be decided by me without delay. 

So, if I am in error, perhaps there will be an op¬ 
portunity to correct my error in the Court of Appeals be¬ 
fore the deadline is reached. At all events, it is a case 
that has to be decided forthwith, as I see it. 

I have made some notes and I think I am ready to decide 
this case. As I stated to Mr. Wilson, this is an action 
under a specific statute, the Trading With The Enemy Act 
as amended. Because it is sui generis, it presents more 
difficulties than the ordinary case, but I shall decide it to 
the best of my ability in the limited time available to me. 

Now, the facts appear to be that there has been vested 
in the defendant approximately half a million shares of 
common stock Class A, and something over 2 million 
shares of common stock Class B of the General Aniline & 
Film Corporation, which you gentlemen refer to as 
G. A. F. Now, before that vesting, G. A. F. had acquired 
approximately 50,000 fully-paid in shares and 28,000, 50 
per cent paid in shares of I. G. Chemie, the plaintiff in this 
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case, and after the vesting or seizure, whichever you call 
it—vesting seems to be the euphemism now, and seizure 
was the word used after the first World War—G-. A. F. 
paid to the defendant as dividends, approximately 55,000 
fully-paid and approximately 28,000 50 per cent paid shares 
of I. G. Chemie. 

I. G. Chemie has brought suit for the return of the 

72 G. A. F. stock and the I. G. Chemie stock owned by 
G. A. F. and paid as dividends to the defendant. 

At a special meeting of the shareholders on November 22, 
1948, I. G. Chemie called in the 50 per cent paid common 
stock and has required all holders to present that stock by 
February 10, 1949 or a forfeiture of that stock will be de¬ 
clared. 

Section 9 of the Trading With The Enemy Act requires 
the defendant to hold in his custody the property which he 
has seized. The Trading With The Enemy Act confers 
upon the District Court the right to enter all orders that 
are necessary and proper. As I have indicated during the 
course of our discussion this afternoon, I. G. Chemie has 
invoked the jurisdiction of this Court, and as I see it 
unless the relief sought is granted, complete justice may 
not be done. I do not say it will not be done, but I say it 
may not be done. 

Now, I am of the opinion this Court has jurisdiction to 
grant this relief sought by defendant irrespective of 
whether the res is in this jurisdiction or not. By “res” I 
will take Mr. Wilson’s definition of the beneficial interest 
as distinguished from the stock certificate. This Court has 
jurisdiction over the plaintiff, the plaintiff having invoked 
its assistance, and I am convinced this Court has the au¬ 
thority to prevent the plaintiff from changing the status 
quo, which might prevent complete justice from being done 
by virtue of the forfeiture which is threatened on 

73 February 10th unless this stock is presented, which 
would involve disturbing its custody which is re¬ 
quired by the statute; otherwise, without giving this 

relief the defendant would lose the stock of I. G. Chemie by 
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forfeiture in the event he prevailed in this case on the 
merits and plaintiff would obtain the beneficial ownership 
of the I. G. Chemie stock irrespective of the outcome of this 
suit on its merits, and I see no necessity involved for 
remitting the defendant to an action in the Swiss courts 
for protection of these rights. 

The Attorney General has requested relief in the alterna¬ 
tive. I will grant the relief suggested in the first plan. I 
will sign an order accordingly. 

• ••••••••• 

125 Filed Feb 3 1949 

Order 

This matter having come on for hearing on the defen¬ 
dants* motion and verified petition, dated January 26, 
1949, and plaintiff’s motion, dated January 31, 1949, to 
dismiss said petition because of lack of jurisdiction and 
other reasons there set forth, and the Court having exam¬ 
ined the pleadings and papers on file and having heard the 
arguments of counsel and being otherwise fully advised 
and satisfied in the premises, and finding (1) that the Alien 
Property Custodian, predecessor of one of the defendants, 
vested 475,955 shares of common stock, Class A, and 2,050,- 
000 shares of common stock, Class B. of General Aniline & 
Film Corporation and thereafter, from time to time, re¬ 
ceived as dividends on said shares certain fifty per- 

126 cent paid shares of stock of the plaintiff corporation, 
(2) that the plaintiff has commenced the instant ac¬ 
tion for recovery of 455,624 shares of said common stock, 
Class A, and 2,050,000 shares of common stock, Class B, 
of General Aniline & Film Corporation, together with all 
dividends thereon, including 27,416 of the said fifty per¬ 
cent paid shares of stock of the plaintiff corporation, (3) 
that pursuant to a resolution of the Board of Directors of 
plaintiff corporation of November 6, 1948, and a special 
stockholders’ meeting of the plaintiff of November 22, 
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1948, the plaintiff has required all owners of said fifty per¬ 
cent paid shares of stock of plaintiff corporation to surren¬ 
der the certificates for said fifty percent paid shares to the 
corporation in Switzerland on or before February 10,1949, 
and to pay the unpaid balance owing on said shares in 
exchange for new fully paid shares or to surrender said 
fifty percent paid shares by said date in exchange for half 
as many new fully paid shares, and further providing that 
all shares not so surrendered will be forfeited, and the 
Court having concluded (1) that the defendants are under 
a statutory duty to preserve the shares held by them, (2) 
that by filing the complaint in this case the plaintiff has 
submitted to the jurisdiction of this Court, (3) that this 
Court has jurisdiction to act in the premises, and (4) that 
the said 27,416 fifty percent paid shares claimed by the 
plaintiff may, if the Court does not take appropriate ac¬ 
tion, be forfeited prior to a disposition on the merits of 
plaintiff’s claim for return of said shares. 

Now, Therefore, It Is Ordered, Adjudged And Decreed 
that (1) the plaintiff immediately take such action as may 
be necessary to extend until 90 days after the termination 
of the subject litigation the time within which the defen¬ 
dants, or their successors in office, may present for con¬ 
version into fully paid shares the certificates for 
127 said 27,416 fifty percent paid shares of stock of 
plaintiff corporation claimed by the plaintiff; and 

(2) the plaintiff maintain in all respects, the status quo 
of the said 27,416 fifty percent paid shares of stock until 
90 days after the termination of the subject litigation; and 

(3) the plaintiff’s motion to dismiss the defendants’ pe¬ 
tition he and the same is hereby denied. 

/s/ David A. Pine 
Judge 

Dated; Washington, D. C., February 3,1949. 
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128 Filed Feb 4, 1949 

Notice of Intention to Apply for Allowance of Special 

Appeal 

Notice is hereby given this 4th day of February, 1949, 
that Societe Internationale Pour Participations Indus- 
trielles et Commerciales S. A., plaintiff herein, hereby in¬ 
tends to apply for allowance of a special appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the order of this Court entered on the 3rd 
day of February, 1949, in favor of defendants, requiring 
the plaintiff to extend the time in which defendants may 
convert certain shares of stock in plaintiff corporation and 
preserving the status quo of said shares until ninety (90) 
days after the termination of this litigation and denying 
plaintiff’s motion to dismiss defendants’ petition. 

Whiteford, Hart, Carmody & Wilson 

By /s/ Philip S. Peyser 

Attorneys for Plaintiff 
815 15th Street, N. W. 
Washington 5, D. C. 
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122 Filed June 1 1949, Harry M. Hull, Clerk 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA CIRCUIT 

No. 10128 April Term, 1949 

No. 4360-48 
Civil, District Court. 

Societe Internationale Pour Participations Indus- 
trielles Et Commerciales S. A. (also known as Inter¬ 
nationale Industrie- Handelsbeteiligungen A. G.) 
etc., a corporation, Appellant, 

v. 

Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, et al., 
Appellees 

Before Clark, Prettyman and Proctor, JJ. 

Order 

On consideration of the petition for allowance of a special 
appeal herein, It is 

Ordered by the Court that a special appeal from the or¬ 
der involved be denied on the ground that the order is 
appealable of right under 28 U. S. Code, Sec. 1291 (1), 
but It is 

Further Ordered by the Court that the notice of inten¬ 
tion to apply for a special appeal, and the pettion for spe¬ 
cial appeal be, and they are hereby, treated as perfecting 
the appeal of right under 28 U. S. C., Sec. 1291, (see In re 
Leigh, 78 U. S. App. D. C. 261, 139 F. 2d 386) and it ap¬ 
pearing that a preliminary record was filed in this Court 
on May 5,1949, It is 

Ordered by the Court that any other portions of the rec¬ 
ord which were omitted therefrom and which the parties 
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may within 10 days designate be filed on or before June 15, 
1949. 

Dated May 31,1949. 

A true copy 

Test: Joseph W. Stewart 

Clerk of the United States (Seal) 

Court of Appeals for the 
District of Columbia Circuit 

Per curiam 

United States Court of 
Appeals for the District of 
Columbia Circuit 

Filed May 31, 1949 

Joseph W . Stewart, 

Clerk 
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IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA CIRCUIT 

No. 10128 

Societe Internationale, etc., (I. G. Chemie), Appellant 

v. 

Tom C. Clark, et al, Appellees 

Stipulation Substituting Party 

It appearing that on July 19,1949, by order of the United 
States District Court for the District of Columbia, Georgia 
Neese Clark, Treasurer of the United States, was substi¬ 
tuted in this cause as party defendant for William A. 
Julian, deceased, it is hereby stipulated and agreed that the 
record should be supplemented by filing herein a copy of 
said order and that Georgia Neese Clark is hereby substi¬ 
tuted as an appellee herein and that this action is to be con¬ 
tinued and maintained against said Georgia Neese Clark, 
as successor in interest. 

John J. Wilson 

Philip S. Peyser 
Attorneys for Appellant 
815 15th Street, N. W. 
Washington 5, D. C. 

David L. Bazelon 
Assistant Attorney General 

James L. Morrison 

Ralph S. Spritzer 
Attorneys for Appellees 
Department of Justice 
Washington 25, D. C. 
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ET COMMERCIALES S. A. (ALSO KNOWN AS INTERNATIONALE 

Industrie & Handelsbeteiligungen A. G.) ; and formerly- 
named Internationale Gesellschaft Fur Chemische 
Unternehmungen A. G. (I. G. Chemie) and Soceete In¬ 
ternationale Pour Enterprises Chimiques S. A. (I. G. 
Chemie), a corporation, appellant 


[ > m €: ■ Clami , Attorney General of the United States, 
as Successor to the Alien Property Custodian, Georgia 
Neese Clark, Successor to William A. Julian, Treasurer 
of the United States, appellees 
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Attorneys, 
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©toitefc States Court of appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10128 

Societe Internationale Poor Participations Industrieli2& 
. et Commercialbs S. A. (also known as Internationale 
Industrie & Handelsbeteiligungen A. G.); and formerly 
named Internationale Gesellschaft fur ChemiscHE 
Unternehmungen A. G. (I. G. Chemie) and Societe 
Internationale Pour Enterprises Chimiques S. A. (I. G. 
Chemie), a corporation, appellant 

v . 

Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, Georgia 
Neese Clark, Successor to William A. Julian, Treasurer 
of the United States, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA \ ' , 


BRIEF FOR APPELLEES 


COUNTERSTATEJffENT OF CASE 

This is an action brought under Section 9 (a) of the Trading 
With the Enemy Act for the return of property vested by the 
Alien Property Custodian. 1 By its complaint, appellant, a 

_ f 

1 The Attorney General of the United States succeeded to the powers and 
duties of the Alien Property Custodian on October 14, 194C. Executive 
Order No. 9788,11 F. R. 11981. The term “Custodian" will be used to refer 
to the Alien Property Custodian, or the Attorney General as his successor, ns 
the context may require. 


( 1 ) 
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Swiss corporation known as I. G. Chemie, seeks the return of 
approximately 93% of the shares of the General Aniline & Rim 
Corporation, an American corporation (hereinafter called 
GAF), “together with all dividends (including stock of the 
plaintiff corporation) and avails thereof’ (Joint App. 4, 5, 6). 
These GAF shares had been vested in 1942 and 1943 as the 
property of foreign and enemy nationals (Vesting Orders No. 
5,7 F. R. 3148, and No. 907,8 F. R. 2453). 

The order here appealed from (Joint App. 45), entered 
February 3,1949 cm motion and verified petition of the appel¬ 
lee, directs appellant to maintain the status quo with respect 
to certain of the property which the appellant seeks to recover 
under the terms of its complaint. The order will expire not 
later than ninety days after the termination of the litigation. 

Appellant’s contention is that the District Court lacked 
jurisdiction to act in the premises. While the essential facts 
are undisputed, it is necessary, in order to place in their setting 
the jurisdictional questions presented, to set forth in some 
detail the underlying circumstances which caused the Court 
below to issue its order. 

At the time its stock was vested, GAF held in its portfolio 
a large block of common shares of the appellant (I. G. Chemie). 
These, following usual Swiss corporate practice, were bearer 
shares, and, as such, were freely negotiable. Some of them 
were fully paid, the rest 50% paid. Between December 1,1944, 
and October 4, 1946, the Custodian received, as dividends on 
his GAF stock, 28,238 50% paid, and 55,610 fully paid I. G. 
Chemie shares (Joint App. 19, 23). These are presently held 
for the Custodian’s account in the Federal Reserve Bank of New 
York (Joint App. 21). Other GAF shareholders have also 
received bearer shares of the appellant as dividends on their 
GAF stock (Joint App. 19-20). 

On December 19,1945, at a special stockholders’ meeting held 
in Basle, Switzerland, amendments to appellant’s articles of 
incorporation were adopted, providing, inter alia, for the issu¬ 
ance of registered shares in place of outstanding bearer shares 
(Joint App. 19, 25). The resolution required holders of the 
bearer shares to present them in Switzerland for registration. 
Certain persons in the United States who, like the Custodian, 
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had acquired bearer shares of the appellant as dividends on 
GAF stock, accordingly submitted their shares for registration. 
Appellant seized these shares, refusing either to return them to 
the holders who submitted them or to issue new shares in their 
place. This fact, squarely alleged in the appellee’s petition 
filed with the Court below (Joint App. 19-20), and fully docu¬ 
mented by exhibits attached to that petition (Exhibits C, D> 
and E, Joint App. 26-36), was at no point controverted in the 
proceedings before the District Court.* The Custodian did not 
submit for registration the bearer shares which he holds (Joint 
App. 19). 

On November 22,1948, shortly after the institution of this 
action in the Court below, the appellant adopted a second cor¬ 
porate resolution (Joint App. 20, 39). This resolution re¬ 
quired the holders of 50% paid bearer shares to convert them 
into fully paid registered shares 3 and fixed a deadline—Febru¬ 
ary 10,1949—for the conversion and registration. The Notice 
to Stockholders states that holders who fail to submit the shares 
in Switzerland prior to the deadline C.-\ .} -u- 

will be declared—under due observation of the perti¬ 
nent legal provisions and the provisions of the Articles 
and By-Laws—to have forfeited their rights arising 
from this subscription to the shares and the partial pay¬ 
ment made; the stock certificates in question will be can¬ 
celled as no longer in force, and in their place and stead 
new certificates will be issued for the account of the com¬ 
pany [Joint App. 40]. 

Appellee consequently faced a dilemma. If he delivered the - 
bearer shares into the custody of I. G. Chemie, he had every rea¬ 
son to believe, on the basis of Chemie’s previous conduct izi 
dealing with other American shareholders identically 

uated, that the stock would be confiscated and that nonew stock 
--: . 

1 Appellant took the position, in dealing with private stockholders who 
submitted their bearer shares for conversion, that It would not "recog¬ 
nise * • • the lawful ownership” of those who acquired L G. Chemie 
shares as dividends on GAF stock. Letter of appellant, dated November 
12,1948, Joint App. 29. . ^ 

•The holder is given the option of converting two half-paid shares into 
one folly paid share or of converting each half-paid share into a folly paid 
share by paying the unpaid balance. Joint App. 89-40. 
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would be issued to him in its place. And if he failed to present 
the stock by February 10, 1949, it would be subject to forfei¬ 
ture and appellant would be in a position to issue new certifi¬ 
cates for its own account. The seriousness of this dilemma is 
further emphasized by the fact that the Custodian is under a 
statutory duty to safely hold and administer vested property 
(Trading With the Enemy Act, 40 Stat. 411, 50 U. S. C. App. 
§ 12), and is enjoined by law from releasing such property from 
his custody during the pendency of a suit under Section 9 (a) 
of the Act (Id. § 9 (a)). 

Before the deadline expired, the Custodian, in order to escape 
from this predicament, filed in the Section 9 (a) action brought 
by the appellant a petition for injunctive relief (Joint App. 18 
et seq.). The relief sought was in the alternative. It was 
requested: 

(1) That the District Court issue an order directing appel¬ 
lant to maintain the status quo of the Chemie bearer shares 
held by the Attorney General pending termination of the sub¬ 
ject litigation and for ninety days thereafter; or 

(2) That the Court authorize the Custodian to deliver the 
bearer shares in his possession to Chemie, and order Chemie to 
convert the 50% paid shares, to register all shares and to deliver 
new certificates to the Custodian, said certificates to be held 
subject to the jurisdiction of the Court. 

Appellant opposed the Custodian's petition and resisted the 
grant of either form of relief (Tr. 14-15, 36-38, 40). 4 It con¬ 
tended then, as it does now, that while a foreign corporation is 
free to come into the courts of the United States seeking the 
return of vested property, our courts are powerless to keep it 
from destroying, during the pendency of the litigation, the prop¬ 
erty for which it brings suit. 

The District Judge rejected this contention, concluding 
(Joint App. 46): 

(1) That the Attorney General is under a statutory duty to 
preserve the shares held by him; 

"* When asked by the District Judge if appellant would register the stock 
in the Attorney General’s name upon presentation, appellant’s counsel re¬ 
fused such assurance, stating, “My clients would pass upon that when it was 
presented. Your Honor” [Tr. 40]. 



(2) That by filing its complaint I. G. Chemie submitted to 
the Court’s jurisdiction; 

(3) That the Court had jurisdiction to act in the premises; 

(4) That if the Court failed to act, the 50% paid shares held 

by the Attorney General might be forfeited prior to a disposi¬ 
tion of the case on the merits. - . - ~ 

. ... vs* ’ 

He accordingly ordered the appellant to maintain the status 
quo of those shares (Ibid.). ; 

Appellant filed a petition for allowance of a special appeal 
on February 1,1949. On May 31,1949, this Court entered an 
order denying the special appeal and treating the papers filed 
therein as perfecting an appeal as of right under 28 U. S.C. 
11291 (Joint App. 48). .11 

SUHMABT OF ASaUXEST r - - K 


A suit under the Trading With the Enemy Act to secure 
the return of vested property is a suit in equity. A court of 
equity unquestionably possesses the inherent power to direct 
a party who seeks its aid to maintain the status quo with respect 
to the subject matter of the litigation, pending a determination 
cm the merits. In addition, explicit provisions of the Trading 
With the Enemy Act empower the District Court to issue an 
appropriate order to preserve jurisdiction over the subject 
matter of the suit. The order issued in the instant case was a 
proper exercise of jurisdiction and was within the sound dis¬ 
cretion of the Court. 

aboument ' 

L This is a suit in equity, and a court of equity has the in- 
■ herent power to preserve the status quo of the subject matter 

- of the litigation pending a determination of the merits 

■ ■ • • • *2r[; rid'iblsnt.'h: ?.* f: [bait] 

Section 9 (a) of the Trading With the Enemy Act, under 
which this suit is brought, authorizes one who claims vested 
property to “institute a suit in equity” in the District of Colum¬ 
bia, or in the District Court of the United States in which the 
claimant resides (50 U. S. C. App. § 9 (a)). Such suit is ac¬ 
cordingly governed by equitable principles. See Standard OH 
Co. v. Clark , 163 F. (2d) 917, 926, 934 (C. A. A. 2,1947), cert. 
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den. 333 U. S. 873; Robertson v. Miller, 286 Fed. 503, 509 
(C. A. A. 2,1922), afFd 266 U. S. 243. 

It is axiomatic that courts of equity have the inherent power 
to issue injunctions pendente lite, and that such injunctions 
will be "most readily granted where the purpose of injunction 
is to preserve the status quo until the controverted right is de¬ 
termined,” 3 Street, Federal Equity Practice, 1909, § 2350. 
Ohio Oil Co . v. Conway, 279 U. S. 813, 815 (1929); Phillips v. 
Sager, 51 App. D. C. 103, 105, 276 Fed. 625 (1921); Pratt v. 
Stout, 85 F. (2d) 172, 176 (C. C. A. 8, 1936); King Lumber 
Co. v. Benton, 186 Fed. 458, 459 (C. C. A. 5, 1911); City of 
Newton v. Levis, 79 Fed. 715,718 (C. C. A. 8,1897). 

Appellant has not sought to dispute this basic principle. 
However, it seeks to avoid its application by arguing that the 
res is not before the Court. It states: 

In a contest between a corporation and its stockhold¬ 
ers, with respect to rights in its capital stock, it is well 
settled that the res exists only at the domicile of the 
corporation [Appellant's brief, p. 8]. 

The argument completely ignores the decisive fact that by 
bringing this action, the appellant has submitted to the juris¬ 
diction of the District Court. Cf. General Electric Co. v. Mar¬ 
vel Rare Metals Co., 287 U. S. 430,435 (1932). As Judge Pine 
declared in his opinion below: 

* * * This Court has jurisdiction to grant this re¬ 
lief sought by defendant irrespective of whether the res 
is in this jurisdiction # * * [Joint App. 44]. 

The equitable jurisdiction invoked by the appellant is a juris¬ 
diction in personam. A court of equity may enforce its de¬ 
crees in all cases where “the necessary parties are before [it]— 
[and] it is immaterial that the res of the controversy whether 
it be real or personal property is beyond the territorial jurisdic¬ 
tion of the tribunal,” Phelps v. McDonald, 99 TJ. S. 298, 308 
(1878). Steelman v. All Continent Co., 301 U. S. 278,290,291 
(1937); Philadelphia Co. v. Stimson, 223 U. S. 605^ 623 (1912); 
Detroit Trust Co. v. Campbell River Timber Co., 98 F. (2d) 
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389,392 (C. C. A. 9,1938); La Vane v. Hall , 42 F. (2d) 65, 67 
(C. C. A. 5,1930). As Pomeroy states: 

The power to act in personam through their remedies, 
is still held by all courts of .equity * * *. Of this 
nature must always be the remedies when the subject 
matter, either real or personal property, is situated be¬ 
yond the territorial jurisdiction of the court, in another 
state or country. The jurisdiction to grant such reme¬ 
dies is well settled [4 Pomeroy, Equity Jurisprudence, 
5th Ed., 1941, § 1318]. 

Appellant suggests that it submitted to that jurisdiction for 
limited purposes only. But those purposes certainly included 
the adjudication by the District Court of the respective rights 
of the appellant and the Custodian to the subject matter of the 
suit. The complaint explicitly prayed for the recovery of die 
vested shares of GAF “together with all dividends (including 
stock of the plaintiff corporation) and avails thereof’ (Joint 
App. 4, 5, 6). The appellant thus submitted for adjudication 
by the District Court the question whether the Custodian was 
entitled, pursuant to Section 9 (a) of the Trading With the 
Enemy Act, to retain the Chemie shares which he had received 
as dividends on the vested GAF shares. In submitting that 
question to the Court the appellant necessarily submitted itself 
to the inherent power of the Court to enter any order which 
might be necessary to protect the subject matter of the suit 
from destruction and to preserve its jurisdiction over that 
subject matter. 

The appellant contends, however, that that inherent power 
did not extend to an interference in the internal affairs of a 
foreign corporation. In support, it cites 17 Fletcher, Cyclo¬ 
pedia Corporations (Perm. Ed.) § 8429, which reads: 

Acts which affect the relation of stockholders to one 
another or to the corporation as individual stockholders 
or as classes of stockholders must be regarded as acts of 
internal management of the corporation, relief against 
which must be sought in the courts of the country where 
the corporation was organized. 


855578—49-2 
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It is true that, as a general rule, a court of equity will refrain 
from regulating the internal affairs of a foreign corporation. 
But, as Fletcher points out, this is a matter of expediency and 
not jurisdiction and is subject to exception. 

The general rule * # # is not without limita¬ 

tions. It does not apply to every controversy which 
may involve in its determination the internal afFairs or 
management of a foreign corporation, but it is to be con¬ 
sidered as applied in the light of the facts of the particu¬ 
lar case before the court. Primarily, the rule is grounded 
on considerations of public policy, convenience and ex¬ 
pediency, rather than on jurisdictional grounds; it is 
based on the inability or want of power to enforce or 
effectuate its orders or decrees under the circumstances 
usually present in such cases, rather than on the want of 
power or competency to make them. In other words, 
the question is not strictly one of jurisdiction but rather 
one of the discretion of the court in the exercise of juris¬ 
diction, which the court undoubtedly has, given the 
requisite procedure to acquire it [Id. § 8427]. 

Similarly, the case which appellant cites in support of its 
argument that the District Court lacked jurisdiction— Wallace 
v. Motor Products Corporation , 25 F. (2d) 655 (C. C. A. 6, 
1928)—stands only for the proposition that the courts fre¬ 
quently find it inexpedient to entertain suits against foreign 
corporations relating to the internal management of those cor¬ 
porations. The Court there stated: 

* * # there are many cases in which decrees have 
been entered affecting property not within the terri¬ 
torial jurisdiction of the court [Citations]. * * * It 
is nevertheless true that lack of convenience concern¬ 
ing the internal management of a foreign corporation, 
if no other consideration, has led the courts generally to 
refrain from entering such decrees [p. 658]. 

In commenting on the Motor Products case, the Court of Ap¬ 
peals for the Seventh Circuit observed in Williamson v. Mis- 
souri-Kansas Pipe Line Company, 56 F. (2d) 503, 508, 509 
(1932) that, lacking reasons of inexpediency, 



9 


* # * we can see no reason why the Court should 
decline to exercise jurisdiction which it undoubtedly has 
[p. 508]. 

Thus, even if the relief requested by the Custodian had neces¬ 
sitated an interference in the internal affairs of the appellant, 
appellant’s objections to the granting of that relief would be 
without foundation. But it is apparent that this is not the 
real basis for appellant’s position. In framing the relief re¬ 
quested, the Custodian gave appellant the option of consent¬ 
ing to an order which would have permitted it to proceed 
with the conversion and registration of the shares held by the 
Custodian. This proposal would have permitted the appel¬ 
lant to carry out its internal reorganization completely and 
would have required merely that the registered shares issued in 
exchange for the Custodian’s bearer shares be delivered to the 
Custodian, to be held subject to the determination by the Court 
of the respective rights of the appellant and the Custodian. 
By objecting to this proposal and by refusing any assurance that 
it would not confiscate the Custodian’s bearer shares if they * 
were submitted to it in Switzerland, appellant made it plain 
that its real concern was not its desire to carry out an internal 
corporate reorganization but rather its desire to oust the Court 
below of jurisdiction over a part of the subject matter of the 
litigation. 

Appellant cannot have it both ways. It cannot come into the 
courts of the United States, seek adjudication of a controversy 
here, and then, in the next breath, assert that, while the matter 
is pending, the Court is powerless to preserve the status of 
the very property in issue. It cannot invoke and continue to 
avail itself of the aid of the Court and yet oust it at will from 
its jurisdiction over a portion of the subject matter. 

In previous cases arising under Section 9 (a) of the Act, 
the federal appellate courts, including this Court, have repeat¬ 
edly upheld assertions of jurisdiction by district courts which 
went far beyond the jurisdiction exercised in the instant case. 
Thus, they have affirmed the district court’s power to adjudi¬ 
cate the Government’s counterclaims against foreign plaintiffs 
who filecK) (a) suits against the Custodian. Swiss National 
Insurance Co. v. Crowley, 78 App. D. C. 1, 136 F. (2d) 265 
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(1943), cert. den. 320 U. S. 763; Isenberg v. Biddle, 75 App. 
D. C. 100,125 F. (2d) 741 (1941); Cummings v. Societe Suisse 
Pour Valeurs de Metaux, 66 App. D. C. 121, 85 F. (2d) 287 
(1936). Appellant correctly points out that the Government's 
counterclaims in these cases were based upon the fact that the 
plaintiffs in question had practised fraud in obtaining the al¬ 
lowance of previous claims. But if there were no judicial power 
to entertain the counterclaim in the first place, the fact that it 
arose out of fraud could not confer jurisdiction. The decisions 
explicitly rest on the broad principle that a plaintiff who sues 
under 9 (a) submits himself completely to the jurisdiction of 
the court, that justice may be done between the parties. Isen¬ 
berg v. Biddle, 75 App. D. C. at p. 103; Swiss National Insurance 
Co. v. Crowley, 78 App. D. C. 1,3; Cummings v. Societe Suisse 
Pour Valeurs de Metaux, 66 App. D. C. 121,123. If the Court 
can entertain a counterclaim and adjudicate it on the merits 
in order to do complete justice between the parties, it is indeed 
obvious that it can preserve, -pendente lite, the subject matter 
of the plaintiff’s own claim, where that is necessary to the ac¬ 
complishment of complete justice. 

II. The Trading With the Enemy Act provides an independent 

basis of jurisdiction 

Section 17 of the Trading With the Enemy Act provides: 

The district courts of the United States are hereby 
given jurisdiction to make and enter all such rules as to 
notice and otherwise, and all such orders and decrees 
and to issue such processes as may be necessary and 
proper in the premises to enforce the provisions of this 
Act * * # [50 U. S. C. App. § 17]. 

As Chief Justice Stone stated in Markham v. Allen, 326 U. S. 
490, 495 (1946), Section 17 “specially confers on the district 
court, independently of the statutes governing generally juris¬ 
diction of federal courts, jurisdiction to enter ‘all such orders 
and decrees * * * as may be necessary and proper in the 
premises to enforce the provisions’ of the Act.” 
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Many of the suits in which the jurisdictional provisions of 
Section 17 have been invoked were instituted by the United 
States in order to reduce vested property to possession. E. g., 
Silesian^American Corporation v. Clark, 332 U. S. 469 (1947); 
Clark v. Manufacturers Trust Company, 169 F. (2d) 932 (C. C. 
A. 2, 1948). Appellant draws from this circumstance a com¬ 
pletely erroneous inference, stating: 

Section 17 of the Act has no application to this pro¬ 
ceeding. That section authorizes a summary statutory 
procedure whereby vested assets may be reduced to pos¬ 
session [Appellant’s brief, p. 8]. 

Despite the absence of any word or intimation in the statute 
that its application is limited to possessory actions, appellant 
concludes that there is such a limitation, apparently because 
the statute has been most frequently invoked in such proceed¬ 
ings. However, Markham v. Allen, supra, which, like the stat¬ 
ute, is perfectly plain in declaring that the district courts have 
the general power to implement all of the provisions of the 
Trading With the Enemy Act, was anything but possessory in 
nature. In that case, the Custodian sought a determination in 
a federal district court that he was entitled to share in a dece¬ 
dent estate which was under administration in a state court of 
probate. In upholding the district court’s exercise of juris¬ 
diction, the Supreme Court stated: 

* * * while a federal court may not exercise its juris¬ 
diction to disturb or affect the possession of property in 
the custody of a state court * * # it may exercise 
its jurisdiction to adjudicate rights in such property 
where the final judgment does not undertake to interfere 
with the state court’s possession save to the extent that 
the state court is bound by the judgment to recognize the 
right adjudicated by the federal court [326 U. S. at p. 
494]. ' 

And in United States v. Siiliman, 65 F. Supp. 665,671 (D. N. J., 
1946), the United States invoked Section 17 in an action which 
had nothing whatever to do with the implementation of a vest¬ 
ing order. The action was one in tort brought to recover dam- 
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ages from an attorney who allegedly participated in fraudu¬ 
lently diverting funds from the Custodian. The Court held 
that the action was “expressly within the jurisdiction” con¬ 
ferred by Section 17 of the Trading With the Enemy Act. 5 

The present suit is for the return of property held pursuant to 
the Trading With the Enemy Act. Most of the property in 
issue was vested. A portion of it was obtained as an increment 
on the vested property. But all of it is held pursuant to the 
provisions of the Act and administered under its terms. This 
means that the Custodian is under a duty to safely hold and 
administer it (Trading With the Enemy Act, 50 U. S. C. App. 
§ 12) and that he is forbidden from releasing it from custody 
while a suit for its recovery is pending {Id., § 9 (a) ). 

The existence of these statutory duties made it imperative 
for the Custodian to seek the aid of the District Court. His 
position was as follows. If, as required by law, he continued 
to hold in custody the Chemie stock which appellant called 
for conversion, it would have become subject to forfeiture by 
appellant. And if he released it to appellant for conversion, 
even on court order, without a further order calculated to insure 
the return of substituted shares, he would be remiss in his duty 
to provide safe administration. This was emphasized by the 
fact that the appellant had already refused to honor and had 
seized the shares submitted by American stockholders whose 
position was identical with appellee’s. 5 Added to that was 
a further consideration. If appellant wiped out the Custodian’s 
position as holder of the Chemie shares in question, the District 
Court would thereby be ousted of jurisdiction to adjudicate 
the disputed title to those shares. The very purpose of the in¬ 
junctive provision of Section 9 (a), requiring that disputed 
property be held in custody, is to insure that the courts of the 
United States shall ultimately have the opportunity to deter¬ 
mine who is entitled to property held under the Act and to 
insure the property’s preservation pending that determination. 

• The District Court’s judgment for the United States was reversed on other 
<L e. non-Jurlsdictional) grounds in 167 P. (2d) 607 (C. C. A. 3,1948), cert, 
den. 335 U. S. 825. 

* See pp. 2-3, supra. 
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As Judge Augustus N. Hand observed in Field v. Miller, et al. 
(S. D. N. Y. 1923), reported in Meares, The Trading With the 
Enemy Act (1924), p. 294: 

I can discover no reason for the provision that the 
“property shall be retained in the custody of the Custo¬ 
dian or in the Treasury of the United States * * *” 
unless the provision means that after suit is brought 
exclusive right to determine the ultimate disposition of 

the property shall be in the court. 

* 

The exigencies of the situation—the threat that properly- 
held under the Act would be subjected to forfeiture or con¬ 
fiscation by appellant before the controverted right to such 
property was determined by the Court—made this a case in 
which it was both “necessary and proper” that the District 
Court act “in the premises.” 50 U. S. C. App. § 17; Markham 
v. Allen, supra. 

HI. The order of the District Court was a proper exercise of 
jurisdiction within the sound discretion of the Court 

It is clear (Points I and II, supra) that the District Court 
had jurisdiction to direct appellant to maintain the status quo 
of property involved in the suit which it had filed. It is 
equally clear that an appellate court will not interfere with a 
lower court’s decision to grant or withhold a temporary injunc¬ 
tion in the absence of a clear abuse of discretion. Alabama v. 
United States, 279 U. S. 229,231 (1929); Meccano, Ltd. v. John 
Wanamaker, 253 U. S. 136, 141 (1920); Pratt v. Stout, supra; 
Sinclair Refining Co. v. Midland Oil Co., 55 F. (2d) 42, 45 
(C. C. A. 4,1932). 

Far from being an abuse of discretion, the order issued below 
was a proper and, indeed, necessary exercise of jurisdiction. 
The Court did not undertake to issue directions to appellant 
with respect to an independent, unrelated or extraneous matter. 
It ordered simply that the appellant, which had invoked the 
Court’s jurisdiction, respect that jurisdiction and refrain from 
interfering with the property in issue pending a determination 
of the parties’ rights therein. The Court’s exercise of jurisdic¬ 
tion was confined to the preservation of the very subject mat¬ 
ter which had been committed to its ultimate disposition. Had 
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the Court failed to act, appellant would have been in a position 
to capture a portion of the property involved, without regard 
for the Court’s final determination as to whether it was entitled 
to recovery. 

It is true that courts of equity frequently refrain, for reasons 
of convenience, from issuing orders to foreign corporations with 
respect to matters of internal management. E. g., Wallace v. 
Motor Products Corporation, supra; Rogers v. Guaranty Trust 
Company of New York, 60 F. (2d) 106 (S. D. N. Y., 1932). 
But “courts are not warranted in decliiring to exercise jurisdic¬ 
tion merely because Hie act complained of involves internal af¬ 
fairs and management of the corporation; * * # it must 
further appear that to do so would be inexpedient or contrary to 
the policy of the law,” Williamson v. Missouri-Kansas Pipe 
Line Co., supra, 56 F. (2d) at p. 508. Bumrite Coal Briquette 
Co. v. Riggs, 274 U. S. 208,212,213 (1927); Saltz v. Saltz Bros., 
Inc., 65 App. D. C. 393, 396, 84 F. (2d) 246 (1936); Scholl v. 
AUen, 237 Ky. 716, 36 S. W. (2d) 353 (1931); Trains v. Knox 
Terpezone Co., 215 N. Y. 259, 109 N. E. 250 (1915); State v. 
North American Land & Timber Co., 106 La. 621,634,31 So. 172 
(1902). 

The issues presented by Travis v. Knox Terpezone Co., supra, 
are strikingly similar to those of the present case. The defend¬ 
ant there was a New Jersey corporation having an office in New 
York. Plaintiff, a New York resident, was the assignee of a 
number of defendant’s stock certificates, certificates which 
stated that they were transferable, when surrendered, upon the 
books of the corporation. Plaintiff presented them to defend¬ 
ant for transfer on the books but defendant, while retaining the ' 
certificates, refused to effect the transfer, claiming that it had 
rights against the stock. Plaintiff brought suit in New York 
praying that he be adjudged the owner of the shares and that 
defendant be directed to make the transfer on its books and to 
issue new certificates. Flatly rejecting the defendant’s conten¬ 
tion that the New York courts should not exercise jurisdiction 
in the premises, the New York Court of Appeals, per Cardozo, 
J., held: 
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The primary purpose [of the suit] is to compel the 
transfer of the shares on the corporate books and the 
delivery of new certificates. That is relief which the 
courts of this State are competent to grant. It has been 
so held by other courts [citing cases] and we are in ac¬ 
cord with their ruling [p. 263]. 

A litigant is not * * * to be excluded because 
he is a stockholder, unless considerations of convenience 
or of efficiency or of justice point to the courts of the 
domicile of the corporation as the appropriate tribunals 
[p.264]. 

The defendants are subject to our process; they have 
appropriated shares of stock which belong to a resident 
of our State; and he is entitled to the aid of our courts 
to protect his ownership and perfect his muniments of 
title [pp. 265-266]. 

Thus, at the instance of a New York stockholder, the New York 
courts required an out-of-state corporation to recognize a stock¬ 
holder’s rights and to issue new certificates. Certainly, in the 
instant case, where the corporation has affirmatively come into 
the jurisdiction in order to litigate the question of the stock¬ 
holder’s title, it cannot be seriously argued that the Court 
should not have exercised its jurisdiction to preserve the stock¬ 
holder’s position pendente lite. 

When courts of equity have declined to issue regulatory or¬ 
ders to foreign corporations, the reason almost invariably as¬ 
signed has been the difficulty of enforcing the decree. 17 
Fletcher, Cyclopedia Corporations (Perm. Ed.) § 8427. There 
is no such problem here. The appellant has come into the Dis¬ 
trict Court for the District of Columbia—the only court pos¬ 
sessing jurisdiction to adjudicate, as between a foreign corpo¬ 
ration and the United States, the right to property held under 
the Trading With the Enemy Act—seeking the return of a 
great quantum of property. The Court, therefore, has. at its 
co mman d very effective sanctions to prevent the possible seiz- 
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ure or destruction by appellant of a small segment of that prop¬ 
erty. Appellant argues, however: 

If it be assumed for the sake of argument that judgment 
is ultimately entered for appellees, at that moment the 
power of the District Court to enforce its order will dis¬ 
appear [Appellant’s brief, pp. 7-8]. 

This ignores the fact that the only object of the order is the pres¬ 
ervation of the property pendente lite. If appellee should be 
held entitled to retain the Chemie stock to which he now holds 
title, he may then, as circumstances require, take whatever 
further steps he may find necessary for the continued protec¬ 
tion of his rights as stockholder. The District Court has merely 
decreed—and, we believe, quite properly—that while it is con* 
sidering here and now the question of who is entitled to the 
property, the appellant shall take no measures altering or prej¬ 
udicing the appellee’s position. 

If the Court’s order has the incidental effect of preventing 
appellant from converting the bearer shares in appellee’s hands 
into registered shares, that certainly cannot be regarded as dam¬ 
aging to appellant. Negotiation of those shares is in any event 
prohibited by Section 9 (a) which compels the Custodian to 
hold them subject to the jurisdiction of the Court. Moreover, 
appellant is scarcely in a position to complain that the appellee’s 
shares will not be converted. Appellee did not object to 
conversion. He sought only to protect himself from the danger 
that appellant would deny his status as a stockholder and ap¬ 
propriate the shares upon presentation, thus circumventing a 
determination by the courts of the United States of the ques¬ 
tion of title. Appellee stood ready to convert the bearer shares 
into registered shares, given only the assurance that they would 
actually be converted and returned. His request for relief in 
the District Court was in the alternative. He sought a status 
quo order or, alternatively, an order which would authorize 
him to submit the shares and direct appellant to convert and 
return them. Appellant resisted both branches of the relief 
sought and its attorney stated that he could give no assurance 
that the stock would be registered in appellee’s name upon 
presentation. In such circumstances, the Court could do no 
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less, in the sound exercise of its judicial discretion, than order 
the maintenance of the status quo pending an adjudication on 
the merits. 

CONCLUSION 

The order of the District Court should be affirmed. 
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